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UNITED STATES DISTRICT COURT 
 EASTERN DISTRICT OF LOUISIANA 
  
 
HEATHER HILLIARD * CIVIL ACTION 
 *  NO. 2:13-cv-171-JTM-JCW 
 *  
versus * JUDGE: JANE TRICHE MILAZZO  
 * 
PARISH OF JEFFERSON, JOHN YOUNG, *  MAGISTRATE:  
RICHARD HART AND THE XYZ * JOSPEH C. WILKINSON, JR 
INSURANCE COMPANY * 
* *  * *  * *  * *  * *  * *  * *  * *  * *  * * * *   *  
 

PLAINTIFF’S MEMORANDUM IN SUPPORT OF MOTION FOR DEFAULT, TO 
STRIKE DEFENSES AND/OR FOR ADVERSE PRESUMPTION AGAINST 

DEFENDANTS  
 

 MAY IT PLEASE THE COURT: 

 Plaintiff, Heather Hilliard, through undersigned counsel, respectfully submits this 

Memorandum in Support of Motion for Default, to Strike Defenses and/or for Adverse 

Presumption.  For all the reasons set forth below, this Motion should be granted considering that 

the defendants, knowing of the existence of the claims of the plaintiff, ordered the destruction of 

over twenty (20) employee statements or, at minimum, did not preserve same, procured by 

DMM and Associates (“DMM”), whom Jefferson Parish had engaged to conduct an 

investigation of the harassment claims which form the very basis of this lawsuit. Without these 

statements or even the identity of the Jefferson Parish employees interviewed, the plaintiff is 

extraordinarily prejudiced in the preparation and presentation of her case.  

Facts 

In December of 2010, plaintiff, Heather Hilliard, was hired as Senior Administrative 

Assistant for public safety, including fire, homeland security and disaster relief, for Jefferson 

Parish, with an official title of Chief Administrative Assistant for Public Safety.  Also employed 
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by the Parish at that time was defendant, Richard Hart, who was the Deputy Chief Operating 

officer, the third highest and most powerful position in the Jefferson Parish government.  Over 

the course of her employment with the Parish, plaintiff was subjected to overt sexually offensive 

language and vulgar comments by defendant, Richard Hart, which eventually led to his 

resignation from employment with the Parish in February of 2012.  Plaintiff was terminated from 

her employment with Jefferson Parish shortly therefater on May 24, 2012,1 after which the 

present lawsuit was filed; the lawsuit was preceded by proceedings with the Equal Employment 

Opportunity Commission, which issued a “Right to Sue Letter.”  

During the course of her employment with the Parish, the plaintiff consistently 

complained of her superior’s hostile demeanor toward her, his singling out of her for harsh and 

rude comments and conduct, and more importantly, his sexually inappropriate comments and 

gestures. This conduct was so egregious that even the Parish President, John Young, also a 

defendant herein, and Chris Cox, the Chief Operating Officer for the Parish (“COO”), counseled 

Mr. Hart about his conduct toward Ms. Hilliard.  

In approximately September of 2011, the plaintiff lodged a complaint with Peggy Barton, 

the Human Resources Director for the Parish. Ms. Barton apparently took no formal action in 

response thereto. Subsequently, on November 18, 2011, Ms. Hilliard again lodged a complaint 

about the harassing and sexually inappropriate conduct of Mr. Hart to Ms. Barton, and this time, 

the Parish, through Ms. Barton, directed the Risk Manager for the Parish, William Fortenberry, 

to formally open a file regarding the matter. (See Exhibit 1 – Inter-Office Memorandum of 

November 21, 2011 from Peggy Barton to William Fortenberry).  

                                                 
1 Id.at ¶ 21. 
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Shortly after the Parish “opened a file” regarding Ms. Hilliard’s complaints about Mr. 

Hart’s conduct, the Parish decided to retain the services of DMM to conduct an outside and 

independent investigation. DMM commenced its investigation on November 30, 2011, and 

began the process of interviewing Ms. Hilliard, as the complainant, and Mr. Hart, as the alleged 

perpetrator; shortly thereafter, the COO for the Parish, Mr. Cox, directed DMM to terminate its 

investigation, but his order was then superseded by the direction of the Parish Attorney, Deborah 

Foshee, to re-commence the investigation. A report was prepared by DMM. (See Exhibit 2 – 

Subpoena Return from DMM and Associates dated August 22, 2014, including DMM’s report).  

During the course of the investigation, Ms. Hilliard supplied the names of numerous 

other employees of Jefferson Parish government who could corroborate her allegations of 

workplace harassment by defendant, Richard Hart, and in excess of twenty (20) employees were 

interviewed by DMM. The names of these employees were not noted in the report that DMM 

eventually produced, but DMM has verified that it was instructed not to retain the statements that 

it procured, and as a result, it destroyed those statements; these statements would have contained 

the identity of the Parish employee interviewed, as well as the very important substance of the 

statements that each employee gave to DMM.  

Nevertheless, the report of DMM does generally support the claims of workplace 

harassment that Ms. Hilliard made. For example, on Page 4 of the report, DMM reported that 

“several employees interviewed described the organizational climate as very intimidating and 

low morale under Richard Hart.” These same employees “corroborated” the plaintiff’s 

complaints that defendant, Hart, engaged in “out of control behavior” that included use of the 

terms “Thong Thursdays,” “Booty Call,” “Ass Chaps,” and a masturbation gesture. (See Pages 2 

and 4 of Exhibit 1). Yet, these very employees who provided critical support for the allegations 
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that the plaintiff was making about her superior are not and cannot be identified, especially 

without the attribution afforded by the statements obtained by DMM. This is especially 

important in this case, now, since the former COO, Chris Cox, and the Parish President, John 

Young, have dismissed, out of hand, the accuracy and credibility of the DMM report. 

Without the statements or identity of the employees interviewed, the plaintiff is at a loss 

to refute the defendants’ contentions that the DMM report lacks gravitas. In the light of the 

destruction of these statements, which formed an integral part of the DMM investigation, 

plaintiff suggests that the only remedy which will level the playing field against the defendants is 

a default judgment on liability as to the Title VII discrimination claims. Or, this Honorable Court 

should strike all defenses set forth in the defendants’ Answers. Alternatively and at a minimum, 

the plaintiff suggests that the Court should give a strongly worded instruction to the jury that 

obliges the factfinder to assume that all employee statements made were true, correct, and 

accurate. Therefore, plaintiff respectfully requests that this Motion be granted.   

Law and Argument 

The well-established and long-standing principle of law is that a party's intentional 

destruction of evidence relevant to proof of an issue at trial can support an inference that the 

evidence would have been unfavorable to the party responsible for its destruction. Kronisch v. 

United States, 150 F.3d 112, 126 (2d Cir.1998); Glover v. BIC Corp., 6 F.3d 1318, 1329 (9th 

Cir.1993); Nation–Wide Check Corp. v. Forest Hills Distribs., 692 F.2d 214, 217–18 (1st 

Cir.1982); In re Hopson Marine Transp., Inc., 168 F.R.D. 560, 567 (E.D.La.1996). This adverse 

inference rule “derives from the common sense notion that a party's destruction of evidence 

which it has reason to believe may be used against it in litigation suggests that the evidence was 

harmful to the party responsible for its destruction.” Kronisch, 150 F.3d at 126. Accordingly, to 
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restore the prejudiced party, an adverse inference “plac [es] the risk of an erroneous judgment on 

the party that wrongfully created the risk.” Id. (quoting Nation–Wide Check, 692 F.2d at 218).; 

Menges v. Cliffs Drilling Co., No. CIV. A. 99-2159, 2000 WL 765082, at *2 (E.D. La. June 12, 

2000). 

A court must exclude spoiled evidence or provide for an adverse inference to arise from 

the intentional destruction of evidence when “the party having control over the evidence must 

have had an obligation to preserve it at the time it was destroyed.” Id. Such a duty “arises when 

the party has notice that the evidence is relevant to litigation.” Id. Once a court concludes that a 

party was obliged to preserve the evidence, it must then consider whether the evidence was 

intentionally destroyed and the likely contents of that evidence. See Caparotta v. Entergy Corp., 

168 F.3d 754, 756 (5th Cir.1999) (adverse inference “predicated on bad conduct”); Anderson v. 

Production Management Corp., 2000 WL 492095, at *4 (E.D.La. Apr. 25, 2000) (no adverse 

inference absent a showing of bad conduct); In re Hopson Marine Transp., Inc., 168 F.R.D. at 

567 (requiring wrongful denial). 

In the case at bar, the defendant Parish retained the services of an outside, independent 

entity, DMM, to conduct a thorough investigation of the allegations that the plaintiff was making 

against defendant, Richard Hart. The Parish retained the services of DMM after, and in response 

to, the formal complaint that Heather Hilliard made to Peggy Barton, the Human Resources 

Director that the defendant, Richard Hart, was engaging in workplace harassment and sexually 

inappropriate conduct. In fulfilling its charge, DMM interviewed Ms. Hilliard, Mr. Hart, and 

over twenty (20) other Parish employees, who particpated even though they expressed fear of 

retaliation by the Parish and Mr. Hart. Yet, for obvious reasons, the names of those employees, 

insofar as the formal report is concerned, were kept anonymous. But, DMM has confirmed that 
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statements were procured from each of these employees, and after they concluded their 

investigation, they were directed to “destroy” the statements on the direction of the legal counsel 

for the Parish, Kim Boyle and Nan Allesandra, attorneys at Phelps Dunbar. These statements 

were admittedly destroyed, though, with full knowledge that there was an open investigation of 

Ms. Hilliard’s complaints against Mr. Hart.  

Furthermore, the statements were destroyed by DMM, an agent of the Parish, despite a 

mandate from the United States Attorney’s Office, in the wake of the Aaron Brousarrd scandal, 

that no document in the possession of the Parish be destroyed pending further notice from the 

United States Attorney. (See Exhibit 3 – Letter of former United States Attorney, Jim Letten 

dated January 26, 2010). The U. S. Attorney directed: “We also request that you consider this 

Preservation Notice to remain in effect until you are advised to the contrary.” The Parish, 

through the then-acting Parish President, Steve Theriot, acknowledged the prohibition on the 

destruction of records and even went so far as to assure the U. S. Attorney that no records would 

be destroyed.  Despite this clear directive against the destruction of any document within the 

Parish’s control and, amazingly, the agreement by the then-Parish President not to destroy 

documents, DMM was instructed to destroy evidence material to an ongoing investigation of 

discrimination claims by an executive level employee of the Parish, Ms. Hilliard, by counsel for 

the Parish, who should have known better and who has a long-standing relationship in defending 

the Parish in matters including the whistleblower claims asserted by former Assistant Parish 

Attorney, Anne Marie Vandenweghe, a case in which the same letter of the U. S. Attorney was 

an important part of the case. (See  Anne Marie Vandenweghe v. Jefferson Parish, USDC E. D. 

La. Docket No. 2:11-cv-2128-CJB-ALC).  
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Clearly, from the perspective of knowing that claims were pending, the defendants had an 

obligation to not intentionally destroy evidence material to the plaintiff, Heather Hilliard, in 

proving her claim. But, in this instance, there was a mandate from the U. S. Attorney not to 

destroy documents until further notice. This evidence meets the test for spoliation of evidence, 

namely that there be “an obligation to preserve it at the time it was destroyed.” Thus, plaintiff is 

entitled to the relief sought.  

The egregious nature of the defendants’ destruction of the witness statements is 

amplified, too, when the Court considers that the plaintiff’s prior counsel directed a “litigation 

hold letter” shortly after the delivery of the DMM report to the Parish. (See Exhibit 4 – Letter of 

Dale Williams dated January 8, 2013). In this request for preservation of documents, the prior 

attorney for plaintiff requested that no investigatory documents be destroyed. While it is 

unknown, at this time, if the statements had been destroyed by the time this letter was delivered 

to the Parish, it is hard to conceive of the Parish and its legal counsel, knowing of pending 

personnel matters involving plaintiff, would have intentionally ordered the destruction of 

statements. In any event, the letter of prior counsel provides yet another example of the 

defendants being aware of the importance of not destroying evidence relative to the grievances of 

Ms. Hilliard against her supervisor and against her employer.  

Additionally, though, as the report of plaintiff’s expert, Kevin Williams, shows, there are 

rules and regulations which prohibit the destruction of evidence germane to pending employment 

discrimination matters. (See Exhibit 5 – Report and Supplemental Reports of Kevin Williams). 

Mr. Williams, a well-experienced EEOC investigator and author of rules and regulations 

pertaining to discrimination and workplace harassment, sets forth in this report the prohibitions 

on the destruction of records in an EEOC investigation: 
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Jefferson Parish has been a party to a “Work Sharing Agreement” between the Louisiana 
Commission on Human Rights since August 12, 2002 and the United States Equal 
Employment Opportunity Commission, to date. Therefore, the parish is subject to the 
mandatory compliance requirements for recordkeeping of discrimination 
investigations. However, the facts in evidence indicate that at some point following the 
completion of the 21 witness interviews into the charges filed by plaintiff Heather 
Hilliard, the witness statements were ordered destroyed ostensively (sic) to preserve the 
confidentiality of witnesses that expressed fear of retaliation.  

 
This is clear error in that action because public policy strictly forbids destruction of 
investigatory records, even to preserve confidentiality. As the EEOC correctly observes 
that such investigatory records must be preserved for the trier of fact, or until the 
period for final disposition of the case has expired, including appeal. As of this writing, 
it remains unclear exactly when, who, or why the records were ordered destroyed. Here, 
the standard of care for reviewing “after-the-fact” evidence or evidence related to 
plaintiff’s termination, including bias is summarily hidden from the trier of fact. 
Moreover, the controlling provisions of the Fair Labor Standards Act, applicable to the 
Equal Pay Act mandate that local and state employers maintain records of pay 
differentials 2-3 years, whether or not a charge is filed against and employer. 

  
No waiver exists, which permits destruction of any business records of discrimination 
investigations performed by covered employers subject to federal anti-discrimination 
laws on the bases of protecting witness confidentiality. (See Pgs. 19-20 of Exhibit 5).  
 

Moreover, Mr. Williams repeated in this same report the Federal mandate pertaining to the 

retention of records: 

 Where a charge of discrimination has been filed under Title VII…or where a civil action 
has been brought by the Commission or the Attorney General, the respondent…state or 
local government employer, must retain all records related to the charge or action until 
final disposition of the charge or action. The date of final disposition means the date of 
expiration of the statutory period within which the aggrieved person may bring an action 
in a U.S. District Court or, where such an action has been brought, the date on which 
such litigation is terminated. (Underlined emphasis added). (See Pg. 22 of Exhibit 5).  

 
 Despite the Federal mandate against the destruction of records relevant to an open EEOC 

investigation, in this case, the Parish, though its legal counsel, ordered the destruction of witness 

statements that were of critical importance to the investigation and to the claims advanced, even 

then, and presented herein. This was a clear and intentional violation of 29 C.F.R. § 1602.14 for 

which the defendants must be punished. This Court has a wide array of sanctions to punish this 
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intentional and knowing destruction of statements of witnesses, including default. This was the 

exact issue confronted by the Court in  Metrokane, Inc. v. Built NY, Inc., No. 

06CIV14447LAKMHD, 2008 WL 4185865, at *5 (S.D.N.Y. Sept. 3, 2008). 

 In Metrokane, emails and other communications were destroyed by the plainitff, and the 

Court was called upon to decide what range of sanctions might be appropriate. The Court stated: 

The remaining question concerns what measures are appropriate to purge whatever 
prejudice BNY may have suffered by virtue of Metrokane's failure to make timely 
production of the e-mails. The determination of the sanction should be a product of the 
court's assessment of the degree of fault of the party against whom sanctions are sought 
and the extent of the prejudice to the moving party. See, e.g., Reilly v. Natwest Markets 
Group, Inc., 181 F.3d 253, 267-68 (2d Cir.1999); Treppel, 2008 WL 866594 at *11; 
Klezmer v. Buynak, 227 F.R.D. 43, 51 (E.D.N.Y.2005). 

In this case, it is without cavil that the plaintiff has suffered the most immeasurable 

prejudice that any party can possibly suffer as a result of the defendants’ actions in not 

preserving statements of witnesses to the horrific sexist and harassing conduct of the Deputy 

COO for Jefferson Parish. There is very little that plaintiff can now do to rectify this intentional 

destruction of material and critical evidence to her case, such that it falls to this Court to mete out 

the punishment that will “purge the prejudice” that the plaintiff has suffered.  

The prejudice to the plaintiff, Heather Hilliard is significant for several reasons. First, the 

plaintiff cannot identify the identities of those witnesses who DMM interviewed and 

corroborated her allegations against Richard Hart. While it may be true that the plaintiff supplied 

employee names to DMM for potential interview, the range of names supplied does not 

necessarily correspond to the twenty or so employees who were actually interviewed. And, the 

plaintiff did not retain a listing of the employee identities that she supplied to DMM. Had DMM 

not destroyed the statements on the order of counsel for the Parish, plaintiff would be able to call 

these witnesses in corroboration of her allegations at trial. She is now foreclosed from that, and 

this prejudice must be remedied.  
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More troubling is the fact that the substance of the employee statements have been 

irretrievably lost. Other than summaries in the DMM report which are attributed to some 

employees, but not necessarily the entirety of those interviewed, the plaintiff cannot possibly 

know which employee made which statement in corroboration of the plaintiff’s statements. This 

presents an insurmountable impediment to the plaintiff in deciding who she might call as a 

witness for trial.  

The consequence, then, of not being able to identify potential witnesses for trial and what 

those same witnesses might testify to is compounded when the Court considers that the 

defendant, John Young, testified in his recent deposition that the DMM report was suspect and 

not worthy of credibility. Aside from the fact that it is hard to conceive how the Parish President 

would now disavow the DMM report that the Parish commissioned and paid for, this position 

which the defendants will now doubt now take at trial is not refutable with a plethora of 

witnesses to buttress what they told DMM close in time to the actual investigation. This is the 

quintessential definition of prejudice for the plaintiff who cannot respond to the defendants’ 

trivializing of the DMM report substance and conclusions.  

It is respectfully submitted that the only way for this Court to now “right the wrong” is to 

enter a default judgment against the defendants. Any remedy short of that will simply not be 

effective in leveling the playing field for the plaintiff or punishing the defendants for intentional 

destruction of statements in violation of the directive of the U. S. Attorney and the statutes of the 

United States. Admonition to the jury or allowing the plaintiff to play upon the fact that the 

defendants destroyed evidence is an impotent remedy that will not restore the plaintiff to her 

position had these very statements not been destroyed. Thus, the plaintiff, Heather Hilliard, 
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beseeches this Honorable Court to implement the only fair and just sanction of a default 

judgment against the defendants.  

Should this Honorable Court not be sufficiently persuaded as to the gravity of the conduct 

of the defendants, then there are other less draconian remedies available to the Court. In this 

regard, if the Court is not so moved as to enter a default judgment, then it is respectfully 

suggested that the Court must strike any and all defenses which the defendants have plead in 

their Answers. While this will certainly not be the full measure of addressing the prejudice to the 

plaintiff in the presentation and prosecution of her case, it will at least send a message to the 

defendants that such intentional destruction of evidence, in the face of a dictate from the U. S. 

Attorney, is not to be tolerated by the Court. Finally, if the Court is not so inclined to hand down 

a punishment warranted by the facts, then the least of the sanctions which the Court might order 

is an adverse presumption which directs the factfinder to accept as truthful and unrefuted those 

statements of the employees set forth in the DMM report. While this certainly would not fully 

remedy the harm on the plaintiff, it would in some small manner assist the plaintiff in proving up 

her case, something she has been impeded in doing considering the intentional destruction of 

evidence by the defendants.  

Conclusion 

The intentional and knowing destruction by the defendants of statements critical to the 

plaintiff’s case is a most serious offense which merits the most serious of sanctions – entry of a 

default judgment. Without the destroyed statements, the plaintiff cannot present her case in an 

effective and thorough manner. Without the statements, the plaintiff cannot refute the 

defendants’ dismissal and trivialization of the DMM report. The prejudice effected by the 

defendants’ conduct is overwhelming and cannot be remedied by instructions or even the striking 
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of defenses. Yet, if the Court is not persuaded that the conduct in this case merits the most severe 

sanction of default, then the Court is empowered to implement lesser sanctions in an effort to try 

to lessen the prejudice to the plaintiff.    

 

Respectfully submitted, 
 

      THE TRUITT LAW FIRM               
      A Limited Liability Company 
 
 
 
      /s/ Jack E. Truitt                                                
      JACK E. TRUITT, BAR NO. 18476, T.A. 
      PAMELA SEEBER CHEHARDY, BAR NO.23562 
      ALEXANDRA SCHULTZ, BAR NO. 35556 
      RYAN D. KELLEY, BAR NO. 32527 
      149 North New Hampshire Street 
      Covington, Louisiana 70433 
      Telephone: (985) 327-5266  
      Facsimile: (985) 327-5252 
      Email: mail@truittlaw.com 

Counsel for Heather Hilliard 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a copy of the above and foregoing has been duly served on all 

counsel of record by filing same into EM/CMF of the United States Court for the Eastern District 

of Louisiana on the 4th day of November, 2014. 

  
      __/s/ Jack E. Truitt____________ 
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