IN THE CIRCUIT COURT OF HANCOCK COUNTY, MISSISSIPPI

AVMI, LLC PLAINTIFF
VS. Cause No.

THE STATE OF MISSISSIPPI

BY AND THROUGH DELBERT HOSEMANN

IN HIS OFFICIAL CAPACITY AS

SECRETARY OF STATE AND TRUSTEE OF

THE PUBLIC TIDELANDS TRUST AND

THE CITY OF BAY SAINT LOUIS,

MISSISSIPPI DEFENDANTS

COMPLAINT

COMES NOW AVMI, LLC and files its complaint against the STATE OF MISSISSIPPI,
by and through Delbert Hosemann in his official capacity as Sccretary of State and Trustee of the
Public Tidelands Trust, and the CITY OF BAY ST. LOUIS, MISSISSIPPI, and would show
unto the Court the following:

PARTIES

1. Plaintiff AVMI, LLC is a limited liability company in good standing with the
Mississippi Secretary of State’s Office. Its Registered Agent is Avra E. O’Dwyer, who can be
found at 18 Golf View Lane, Pass Christian , Mississippi 39571.

2. Defendant State of Mississippi (hereinafter “the State™), by and through Delbert
Hosemann in his official capacity as Sccretary of State and Trustee of the Public Tidelands, may
be served with process through the Attorney General of the State of Mississippi, Jim Hood, at his
office at Suite 1200, Walter Sillers Building, 550 High Street Jackson, Mississippi 39201.

3. Defendant City of Bay St. Louis (hereinafter “the City™) is a municipal
corporation and may be served with process through service of its Mayor Les Fillingame or the
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Municipal Clerk David Kolf at their offices in City Hall, 111 Court Street, Bay St. Louis,
Mississippi 39521.

JURISCITION AND VENUE

4, Jurisdiction is proper in this Court pursuant to Section 9-7-81, Mississippi Code
Annotated 1972, as amended. Damages exceed $200.00.

5. Venue is proper in this Court pursuant to Section 11-11-3, Mississippi Code
Annotated 1972, as amended, being the Circuit Court of the County in which the cause of action
occurred or accrued.

FACTS

6. The Plaintiff is the fee simple owner of two parcels of land in Hancock County,
Mississippi, more particularly described as follows:

Lot 510, First Ward, City of Bay St. Louis, Hancock County, Mississippi

Together with all and singular the rights, privileges, improvements and
appurtenances to the same belonging or in any wise appertaining.

Less and except property deeded to the Miss. Department of Transportation as
part of Project No. ER-9354-00(002) [104637/201000] more particularly
described as follows:

Commence at a 3/4” galvanized iron pipe set at the southeast corner of Lot 1,
Block 2, Hotel Company’s Subdivision, also known as Bay Hotel Company’s
Subdivision, Recorded in deed book D-5, page 429, Deed Records, Hancock
County, Mississippi, same being the intersection of the northerly CSX
Transportation Railroad right of way and the westerly Beach Boulevard right of
way, said point having a coordinate value of N 294737.75, E 828673.44 on the
above referenced coordinate system; thence North 40 degrees 43 minutes 23
seconds East for a distance of 505.84 feet to a point having a coordinate value of
N 295121.11, E 829003.45 on the above referenced coordinate system, said point
being the Point of Beginning, said point being located 30.00 feet easterly of, as
measured radial from the centerline station 432+98.98 of the proposed Mississippi
Department of Transportation’s Beach Boulevard Repair Project, referenced
above, said point on grantor’s north property line;



From the Point of Beginning run thence southwesterly along the proposed east

right-of-way line of the above described project and along the arc of a curve to the

right with a radius of 4030.00 feet, with an arc distance of 35.80 feet, and a chord

bearing of South 31 degrees 25 minutes 51 seconds West for distance of 35.80

feet to a point located on the south line of the grantors property;

thence along the south line of said grantors property, North 69 degrees 49 minutes

38 seconds West for a distance of 31.43 feet to a point located on the existing

right-of-way line;

thence along said existing right-of-way line, North 30 degrees 01 minutes 25

scconds East for a distance of 35.80 feet to a point located on the north line of the

grantors property;

thence along the north line of said grantors property, South 69 degrees 32 minutes

24 seconds East for a distance of 32.30 feet to the Point of Beginning, containing

1123 square feet, more or less, being a part of Lot 510, First Ward, Bay St. Louis,

Section 29, Township 8 South, Range 13 West, Hancock County, Mississippi.
True and correct copics of the deed to AVMI, LLC and the deed from AVMI, LLC to the
Miss. Department of Transportation are attached hereto as Exhibit “A™ and “B”.

7. AVMI, LLC acquired Lot 510 of the above-referenced property on June 03, 2005,
by way of a conveyance from Avra O’Dwyer. See Exhibit “A”.

8. Avra O’Dwyer acquired Lot 510 of the above-referenced property on May 28,
1999, by way of conveyance Cornelius J. Ladner and Bonnelle P. Ladner. See Exhibit “C”.

9. AVMI, LLC’s property extends to the mean high water line of the Bay of St.
Louis. The Plaintiff has been taxed on property extending 220 to 240 feet from North Beach
Boulevard southeast to the mean high water line of the Bay of St. Louis the entire time it has
owned the property. Excerpt from Tax Map, attached as Exhibit “D”.

10.  In 1989 the Mississippi Legislature enacted Miss. CODE ANN. § 29-15-3 (West
2013), which states in part:

(2) It is hereby declared to be a higher public purpose of this state and the public
tidelands trust to resolve the uncertainty and disputes which have arisen as to the
location of the boundary between the state's public trust tidelands and the upland
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property and to confirm the mean high water boundary line as determined by the
Mississippi Supreme Court, the laws of this state and this chapter.

Miss. CODE. ANN. § 29-15-3(2). In an effort to determine the boundary between the public trust
tidelands and the upland property owners, Miss. CODE. ANN. § 29-15-7 provided for mapping to
determine the boundary.

11.  The Final December 1994 map entitled “Public Trust Submerged Land Map,”
duly recorded in the Office of the Chancery Clerk of Hancock County, Mississippi, clearly
establishes that the public trust lands only extend upland from the mean high water line “where
beach renourishment has occurred”. Legend of Public Trust Submerged Land Map, attached
hereto as Exhibit “E”. No beach on the Plaintiff’s property has ever been renourished.

12. The Public Trust Submerged Land Map clearly shows the boundary line of
AVMI, LLC’s property extends to the mean high water line. Excerpt from Public Trust
Submerged Land Map, attached hereto as Exhibit “F”. Without any lawful authority,
permission, or legal right, Defendant City of Bay St. Louis, under a purported lease by the
Defendant Secretary of State, entered upon AVMI, LLC’s property described above on January
03, 2012. Defendant City of Bay St. Louis has taken full possession and control of the Plaintiff’s
property under the purported lease. On January 03, 2012, Plaintiff’s property was physically
entered onto and taken by Defendant City’s contractors as they began construction on a
municipal harbor and connecting roadwork. That ramp is now complete and construction of the
harbor is well underway, even though Defendants have not obtained a deed or conveyance from
the Plaintiff before taking its land and commencing construction. Nor did Defendants file an
action seeking to condemn the property or obtain an order of any court giving it the right to take

immediate possession of the property before beginning construction.



CAUSES OF ACTION
I. INVERSE CONDEMNATION

13.  Plaintiff is entitled to recover just and due compensation for the taking of its
property for public use under the provisions of the Mississippi Constitution. Such compensation
should not be restricted to the value of the land or right actually taken but should also include the
damages caused to the remainder of the property as a result of the taking by Defendants.

14.  Plaintiff should be awarded judgment against Defendants in an amount
determined by the jury to be just compensation for its property as determined by the application
of the “before and after” rule.

15.  Plaintiff should also be awarded reasonable expenses, including reasonable
attorney, appraisal, and engineering fees, actually incurred in filing and pursuing the instant
inverse condemnation action, in accordance with Miss. CODE ANN. § 43-37-9.

1I. DEPRIVATION OF CONSTITUIONAL RIGHTS

16.  The Fifth Amendment to the United States Constitution provides in part that “nor
shall private property be taken for public use, without just compensation.” Mississippi law
provides a lawful means by which the Defendants have the authority to condemn property for
public use. Defendants here, however, have refused to assume their Constitutionally imposed
duty to provide just compensation before taking AVMI, LLC’s property, and they have deprived
the Plaintiff of its property without first affording it just compensation. Plaintiff is, therefore,
entitled to bring this action at law for the taking of its rights.

17.  The actions of Defendants in taking the Plaintiff”s property without lawful right or
authority and without paying fair compensation constitutes a violation of its Fifth Amendment

rights. Defendants’ conduct is not only unconstitutional but also unlawful and tortious.



18.  Likewise, Article 3, § 17 of the Mississippi Constitution provides in pertinent part
as follows:

Private property shall not be taken or damaged for public use, except on due

compensation being first made to the owner or owners thereof, in a manner to be

prescribed by law; . . . .

19.  Asalleged hereinabove, Defendants have taken and damaged the Plaintiff’s
property for public use without first having paid it due compensation in the manner prescribed by
law. Defendants are liable to the Plaintiff for such actions, and Plaintiff should now be awarded

such amount of compensatory damages as the jury shall determine to be appropriate.

II. ALTERNATIVE COMPENSATORY AND CONSEQUENTIAL DAMAGES

20.  The property subject to the instant dispute is not encompassed within the Public
Tidelands and Plaintiff separately asserts its claims as fee owners in paragraphs 6-19 above.
However, should it be determined, against the weight of the evidence, that Plaintiff’s ownership
does not extend to the mean high tide line, Plaintiff herein is a littoral property owner; there is no
dispute it owns property adjacent to the property which is subject to this dispute.

21.  The State of Mississippi, by and through the Secretary of State as Trustee of the
Public Tidelands Trust, has purportedly leased the subject property to the City of Bay St. Louis,
which has in turn instructed its contractors to begin construction work on a municipal harbor.
Defendants’ actions are simply not allowable pursuant to the Secretary of State’s own rule that
prohibits him from leasing public trust tidelands without littoral and riparian property owners’
permission:

The Secretary of State recognizes the special position of the upland owner and, except as
set forth in part (2) below, will not lease in the littoral or riparian area to parties other
than the riparian or littoral owner without the riparian or littoral owner’s permission,

Rules of the Secretary of State for the Administration, Control and Leasing of Public Trust Lands, Rule

4(B)(1) (emphasis added). The exception in “part (2) below” pertains to leases held by persons holding a
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license under the Mississippi Gaming Control Act, and is therefore not applicable. Nor has the
Legislature approved Defendants use of the property, rendering the exception in 4(C) inapplicable, as
well.

22.  Construction of the marina is well under way. The value of the subject property is
damaged as a result, and Plaintiff’s view and access to the Bay of St. Louis and the Gulf of
Mexico is destroyed. As an abutting, littoral owner, Plaintiff has an easement of view and is
entitled to its littoral rights to use and enjoyment of the shore.

23. Defendants’ actions have also violated Plaintiff’s common law and statutory
rights under the Coastal Wetlands Protection Law as codified in Miss. CODE ANN. § 29-15-5.

24.  Plaintiff should therefore be awarded compensatory and or consequential
damages for the loss of value and view.

DAMAGES

WHEREFORE, Plaintiff demands a jury trial in this case and seeks the following relief
against Defendants:

1. Just and due compensation for the acquisition of its property by Defendants,
together with interest from the date actual possession was taken;

2. Reasonable expenses, including reasonable attorney, appraisal, and engineering
fees, actually incurred;

3. Reasonable compensatory damages in an amount determined proper by the jury
for the deprivation of its constitutional rights;

4, Alternatively, any and all compensatory and or consequential damages to its
rights as a littoral landowner; and

5. Such other relief as Plaintiff may be entitled.



Respectfully submitted,

aul R. S¢ott, MSB # 6575

Paul R. Scott, MSB #6575

Robert E. Quimby, MSB #104002

SMITH, PHILLIPS, MITCHELL, SCOTT & NOWAK, LLP
Attorneys for Plaintiff

P. O. Box 346

Hernando, MS 38632

(662) 429-5041
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File Number:

State of Mississippi

County of Hancock
WARRANTY DEED

For and in consideration of the sum of Ten Dollars ($10.00) cash in hand paid and
other good and valuable consideration, the receipt and sufficiency of all of which is
hereby acknowledged, I, Avra O’Dwyer, do hereby sell, convey and warrant unto,

AVMI, LLC, a Mississippi Limited Liability Company, the following deseribed land

and property situated in Hancock County, Mississippi, to wit:

Lot 510, First Ward, City of Bay St. Louis, Hancock County, Mississippi

Together with all and singular the rights, privileges, improvements and appurtenances

to the same belonging or in any wise appertaining.

This conveyance is made subject to any and all reservations, restrictions, easements,

exceptions, covenants and conditions of record, including any mineral, oil or gas reservations

and any covenants or restrictions of record.

The Grantors herein covenant and warrant that they are seized of an indefeasible estate
in fee simple of the above described property and that the Grantors have the lawful right to sell
and convey the same in fee simple; that the said property is free from encumbrances and that
the Grantors will forever warrant and defend the title and possession thereof unto the said

Grantees, their heirs and assigns, apainst the Jawlul claims and demands of all persons

whatsoever.

If bounded by water, the warranty granted herein shall not extend to any part of the
above described property which is tideland or coastal wetlands as defined in the Mississippi

Coastal Wetlands Protection Act and this conveyance includes any natural accretion and is

subject to any erosion due to the action of the elements.

The Grantors herein certify that the property hereinabove conveyed forms no part of the

homestead of said Grantors.

Jt is agreed and understood that the taxes for the current year have been prorated as of

this date on an estimated basis, and that when said taxes are actually determined, if the
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2005 2010
Recarded in the Abave

Deed Bock & Pase
08-02-2005 03:03:59 P

proration as of this date is incorrect, the parties herein agree to pay on a basis of an actual
proration. All subsequent years taxes are specifically assumed by Grantees herein.

NO TITLE EXAM PERFORMED OR REQUESTED.
signature this the 3rd day of June, 2005,

Witness p
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State of Mississippi Hacack County

County of Hancock
Personally came and appeared before me, the undersigned authority in and for the
aforesaid County and State on this the 3rd day of June, 2005, Avra O’Dwyer, who

acknowledged that she executed and delivered the foregoing instrument of writing on the

. . s Idity, ,
day and year therein mentioned. _;;‘* et /' 5,
Al

. Notary Public
EX-AY Fof My Com. Exp:
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County of Hancock

For and in consideration of _F-J.,E;: Z [ Iiﬂn&fﬂlﬁ{ & 00 ~ /100 Dollars
¢
($$z¢ ‘:4:; the receipt and sufficiency of which is hereby acknowledged, I/or we, the undersigned,

hereby grant, bargain, sell, convey and warrant unto the Mississippi Transportation Commission the

following described land:

WARRANTY DEED

INDEXING INSTRUCTIONS: Lot 510, First Ward, Bay St. Louis,
Section 29, Township 8 South, Range 13 West, Hancock

County, Mississippi.

Lot 510, First Ward, Bay St. Louis, Section 29, Township 8 South, Range 13 West, Hancock County,
Mississippi;

The following description is based on the Mississippi State Plane Coordinate System, East Zone (2301)
NAD 83, grid values, using a scale factor of 0.999977722 and a convergence angle of negative (-) 00
degrees 14 minutes 56 seconds determined specifically for the Beach Boulevard Repair Project more
specifically identified as PROJECT NO. ER-9354-00(002) [104637/201000]. 1t is the intent of this
description to convey that portion of grantors property between the existing right-of-way line and the

proposed right-of-way line as defined by said project:

Commence at a 3/4” galvanized iron pipe set at the southeast corner of Lot 1, Block 2, Hotel
Company’s Subdivision, also known as Bay Hotel Company’s Subdivision, Recorded in deed book D-
5, page 429, Deed Records, Hancock County, Mississippi, same being the intersection of the northerly
CSX Transportation Railroad right of way and the westerly Beach Boulevard right of way, said point
having a coordinate value of N 294737.75, E 828673.44 on the above referenced coordinate system;
thence North 40 degrees 43 minutes 23 seconds East for a distance of 505.84 feet to a point having a
coordinate value of N 295121.11, E 829003.45 on the above referenced coordinate system, said point
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being the Point of Beginning, said point being located 30.00 feet easterly of, as measured radial from
the centerline station 432+98.98 of the proposed Mississippi Department of Transportation's Beach
Boulevard Repair Project, referenced above, said point on grantor’s north property line;

From the Point of Beginning run thence southwesterly along the proposed east right-of-way line of the
above described project and along the arc of a curve to the right with a radius of 4030.00 feet, with an
arc distance of 35.80 feet, and a chord bearing of South 31 degrees 25 minutes 51 seconds West for
distance of 35.80 feet to a point located on the south line of the grantors property;

thence along the south line of said grantors property, North 69 degrees 49 minutes 38 seconds West for
a distance of 31.43 feetto a point located on the existing right-of-way line;

thence along said existing right-of-way line, North 30 degrees 01 minutes 25 seconds East for a
distance of 35.80 fect to a point located on the north line of the grantors property;

thence along the north line of said grantors property, South 69 degrees 32 minutes 24 seconds East for
a distance of 32.30 feet to the Point of Beginning, containing 1 123 square feet, more or less, being a
part of Lot 510, First Ward, Bay St. Louis, Section 29, Township 8 South, Range 13 West, Hancock

County, Mississippi.

The grantor herein further warrants that the above described property is no part of his/or her

homestead.

It is further understood and agreed that the consideration herein named is in full, complete
and final payment and settlement of any claims or demands for damage accrued, accruing, or to accruc
to the grantors herein, their heirs, assigns, or legal representatives, for or on account of the construction
of the proposed highway, change of grade, water damage, and/or any other damage, right or claim

whatsoever.
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This Deed in and for the consideration hereinabove stated is for the putposes of correcting

the Deed granted by the undersigned to the Mississippi Transportation Commission under the date of

October 4, 2007, and shown by a recordation of said Deed at Page 25429, Deed Record Book 2007,

Office of the Chancery Clerk of Hancock County, Mississippi.

It is further understood and agreed that this instrument constitutes the entire agreement

between the grantor and the grantee, there being no oral agreements or representations of any kind.

Witness

pd

Ma,
¢

(

f

signature

the | H+ day of, rabmar«? A.D., 20. Q_K_/

L L4
{(OZ»WW%’

WMM

Grantee, Prepared by and return to:

Miss. Department of Transportation
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In the case of a member-managed limited liability company:

STATEOF W1 55. 55
COUNTY OF _M A cocle

Personally appeared before me, the undersigned authority in and for said county and state, on

this, | ¥ _day of _Fedovaar 4 ,20_0 &, within my jurisdiction, the within
named, __ s O Dwiyen , who acknowledged that
(he)(ghB) is memberof AVMTLT [ LC _, LLC, a member-

managed limited liability company, and that in said capacity, and that for and on behalf of said company,

and as its act and deed, (he)@) executed the above and foregoing EMM&

My Commission Expires:
0%.\1. 2010

(SEAL) .,
e e ol
. '..- ey ; s %, Hancock County
. AN fo % I certify this instrusent was filed on
R Rt S 2 02-27-2008 02:52:56 PH
SRR S : £ and recorded in Deed Book
e B 5 1s &S 2008 at pases 5394 - 5397
%7, «.pj Tizothy A Kellar
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State of Mississippi BDBK6@1 90pe 106

County of Haneock
Vv 0

For and in consideration of the sum of Ten Dollars ($10.00) cash in hand paid and l
other good and valuable consideration, the receipt and sufficiency of all of which is
hereby acknowledged, We, Cornelius J, Ladner and Bounnelle P, Laduer, do hereby
sell, convey and warrant unto Avra O'Dwyer, the following described Jand and
property situated in Hancock County, Mississippi, to wit:

Lot 510, First Ward, City of Bay St. Louis, Hancock County, Mississippi.

Together with all and singular the rights, privileges, improvements and appurtenances to
the same belonging or in any wise apperiaining.

This conveyance is made subject to any and all reservations, restrictions, easements,
exceptions, covenants and conditions of record, including any mineral, oil or gas reservations
and any covenants or restrictions of record.

Ifbounded by water, the warranty granted herein shall not extend to any part of the
above described property which is tideland or coastel wetlands as defined in the Mississippi I
Coastal Wetlands Protection Act and this conveyance includes any natural accretion and is
subject to any crosion due to the action of the clements.

The Grantors herein certify that the property hereinabove conveyed forms no part of the
homestead of said Grantors.

Itis agreed end understood that the taxes for the current year have NOT been prorated e ’
and are assumed by the Grantee herein. = '

WITNESS our signatures, this May 28th, 1999

Cornellus J. Ladne Bonnelle P. Ladner

Page1o0f2
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State of Mississippi

County of Hancock
Personally came and appeared before me, the undersigned authority in ond for the
aforesaid County and State on this the 05-28-99, Corncllus J, Ladner and Bonaclle P,

writing on the day and year therein mentioned.

Address of Grantors:

124 Main Street

Bay St. Louis, MS 39520
228.467.5521

Address of Grantees:

18 Golf View Lane

Pass Christian, MS 39571
228.467.1602

STATE OF MISSISSIPPI,

ELLAR, Clark of tha Chancory Courto ald County, hereby corttly that o wltia nymn!mr:ed
e o 13 oo

O PagaNo. M? ﬂ’

tmy hand and Ssel ¢f Cltico, tis tha daycl 10
——— 2
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*** Certified Copy Page

|, Timothy A Kellar, Chancery Clerk, do hereby certify that

the foregoing is a FULL, TRUE and CORRECT copy of the
Instruments(s) herewith set out as same appears of record in:
Deed BOOK -29190, AT PAGE - 106 in said court.

Witness my hand and seal this 21 Day of November, 2013.

. apPurARS .,.‘.

"..,\Qt.-"-a A

Printed: 11-21-2013 12:27:21 PM
Optical file reference: d6a.7206
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Suevoyar No. 1780, Final.mmap revised by Seorgoe M. Cale. :

LEGEND

Denctes apptoimaie Jorsticn of mean hish valer e in aceas whera the cursant location of swit Fue {or the10a of the seavall inareas VAR Beach renoyrshne
fag accuced} is the houndony of public fost lnds,

“saus  Dendles approdmete oeatlon of serent mean bigh wator fne in aseas whera i boundary of pablie s} iands is inshore of 4he mezn high water ing,

—-— Denotesspprozimate lecatian of historie mess ligh waler line-in &reas wiere the Iistoric mean: tigiis wavar fine Is ihe baundary of public st Iands and i inshore
of the cuirent moean higih water fina, )

=s~>evs  Domotes approximate fecation ¢ the mean high valer $Re where Ris uplans ot the ourdary &f pubfe st Bads which f denoted by a solid tiae insuch cases.
& Desoies appraximate lacation of {ide statiots.
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