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________________________________________________ EXECUTIVE SUMMARY
Project Management
According to the Performing Arts Center (Center) construction contract, J. Calderara &
Company, Inc.’s (JCC) original bid for the Center construction cost was for $26,565,000, which
the Jefferson Parish (Parish) Council has added to by approving seven change orders totaling
$18,145,682, bringing the total current budgeted Center construction costs, as of June 10, 2011,
to $44,710,682 (68.3% increase in construction costs). As part of our audit, we reviewed
decisions made by the Parish Council and Administration which may have contributed to the
cause of these change orders. During our review, we determined the following:
1.

Pre-bid meeting questions from potential bidders were not answered prior to
bidding.

2.

The Parish advertised for construction bids prior to submitting the design plans to
the State Fire Marshall and awarded the Center project prior to receiving
conditional approval of the Center design plans from the State Fire Marshall.

3.

As of October 10, 2011, Parish Code Enforcement has not permitted or inspected
the Center design plans or construction.

4.

The construction manager may have a conflict of interest by employing the
architect/design consultant and by creating engineering drawings for the Center.

5.

According to the construction manager, the Center has become a design-build
project.

6.

The Parish has approved seven change orders totaling $18,145,682, which
increased the overall construction cost to $44,710,682.

7.

Although not required in Louisiana law, a vendor provided services under
contracts that were never signed.

8.

The Parish’s contract with JCC did not include an audit clause.

9.

Due to the Parish’s decentralized management of the project, documents were
stored in nine different locations.

Center Architect Selection
The Parish used a technical evaluation committee to evaluate, score, and qualify
Statements of Qualifications (SOQ) from architects for the Center, but could not produce records
of the score sheets completed by the committee. According to Department of Public Works
Director Kazem Alikhani, the Parish does not have a central repository for the storage of
evaluation committee records, including the SOQ score sheets. In addition, a former
councilman, parish president, and chief administrative officer all stated that the Parish Council
has an unwritten practice of choosing professional service providers based solely on the request
of the councilmember whose district will benefit from the services. The architect for the Center,
Wisznia and Associates, Inc. (Wisznia), was ranked fourth out of the five qualified architects;
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however, Wisznia was requested by John Lavarine, Jr., the councilmember for the 2nd district.
Since the Parish Council may not have considered the rankings of the technical review
committee when it selected Wisznia as the architect for the Center project, the council may have
violated the public bid law.4
Possible Bid Law Violation
The Parish may have violated the public bid law by including language in the
construction bid advertisement which conflicts with state law5 and by not running an updated
construction bid advertisement for three separate weeks as required by state law.6
Inadequate Accounting Controls
During our audit, it was noted that after receiving Center invoices from other Parish
departments, the Parish Finance Department lacked a proper set of internal controls to review
and approve Center invoices for payment. This lack of controls allowed the Parish Finance
Department to make the following payments:
1.

A $5.6 million payment was made without the Parish Finance Department
obtaining or reviewing the invoices or supporting documentation.

2.

The Parish paid Wisznia $18,414 for invoices that were either submitted after the
required date for submission or for receipts with no date.

3.

The Parish paid the same $87,500 Carothers Construction invoice three times.
The Parish subsequently recovered these funds only after Carothers Construction
discovered the duplicate payments.

4.

Prior to October 10, 2002, the Parish Finance Department did not record expenses
related to the Center land improvements in the Center project fund.

Role of Facility Planning and Control
The accepted base bid on the Center was $26,565,000, which is 100% state capital outlay
funds. As of March 2011, the Parish has requested $28,182,001 from the Office of Facility
Planning and Control (OFPC). The state has paid $19,177,746 on these invoices. The difference
in the amount requested and paid ($9,004,255) is due to the different levels of state participation
in change orders. Though the state has spent $19,177,746 on the Center project, there have been
no OFPC inspections of the work. Based on the role of OFPC, the Louisiana Legislature may
want to consider taking action to clarify the provisions of R.S. 39:124 as it relates to entities
receiving state capital outlay funds.
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_____________________________________ BACKGROUND AND METHODOLOGY
The Parish of Jefferson’s system of government was established by its Home Rule
Charter, which became effective in 1958 with several other charter changes in 1996 and 2002.
The Parish operates under a president-council form of government with seven council members
and the Parish President who are each elected for four-year concurrent terms.
The procedures performed during this examination consisted of:
(1)

interviewing employees and officials of the Parish;

(2)

interviewing other persons as appropriate;

(3)

examining selected documents and records of the Parish;

(4)

performing observations; and

(5)

reviewing applicable state laws and regulations.
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_____________________________________ FINDINGS AND RECOMMENDATIONS
Background
In July 1998, the University of New Orleans published a Market/Land-Use Study for the
purpose of analyzing the feasibility and viability of a proposed performing arts center to be
located on the LaSalle Tract in Jefferson Parish (Parish), which is located in Council District 2.
The study made targeted recommendations and supported the construction of one, 1,750-seat
performing arts center, as well as one smaller 550-seat theater.
In May 1998, the Parish received seven Statements of Qualifications (SOQ) in response
to a published solicitation for SOQs from parties interested in providing services to the
Department of Public Works for the design of the LaSalle Tract master plan which was to
include a performing arts center, community center, and the related promenade and observation
tower. On June 4, 1998, a technical evaluation committee reviewed and scored the seven SOQs.
The evaluation committee determined that five out of the seven firms had the necessary
experience, competence, and professional expertise to complete the work in a timely and
professional manner. In a letter to Parish Clerk Terry Rodrigue, the evaluation committee listed
the five qualified firms in the order of their ranking score. Of the five approved firms listed,
Wisznia and Associates, Inc. (Wisznia) was ranked fourth. On July 8, 1998, the Parish Council
selected Wisznia to design the LaSalle Tract master plan.
On April 1, 2002, the Parish signed a Cooperative Endeavor Agreement (CEA) and
subsequent amendments with the State of Louisiana (State) under which the State would provide
$20 million in funding for the Performing Arts Center (Center) project, which resulted in an
original overall budget for the project of $32,944,519. Following this CEA, the Parish signed
contracts with Wisznia to design the Center, Carothers Construction to manage the Center’s
construction, and FM Squared for Center operations consulting.
The Parish’s first public advertisement for construction bids was in 2005, and resulted in
the Parish’s rejection of all bids since the lowest bid exceeded the budget by $1.7 million.
Rather than funding the difference with local funds, the Parish chose to cancel all bids and
request Wisznia to conduct a redesign of the Center to lower the overall construction cost.
During the redesign period, the State agreed to pay $8 million more toward the Center (a total of
$27,990,000). The Parish publicly advertised for construction bids again in 2006, which resulted
in the selection of J. Calderara & Company, Inc. (JCC), who bid $26,565,000 to build the Center.
The Parish did not renew the contracts of Wisznia and Carothers Construction and replaced them
with Perrin and Carter, Inc. (P&C) in December 2006 to provide construction management and
resident inspection for the construction of the Center.
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*Picture 1 - Front of the Center, taken June 1, 2011.

According to the Parish Finance Department, the budget for the Center project as of
June 10, 2011, has increased to $52,407,782 (59% increase in total cost). According to Mr. Mike
Carter of P&C, the construction of the Center is approximately 75% complete and should be
completed by the middle of 2012. From October 10, 2002, to June 10, 2011, the Parish
accounted for $44,882,367 in direct Center expenses, which included $16,060,914 of expenses
paid to date pertaining to seven construction change orders. In addition, Mr. Carter stated that an
eighth change order is currently being reviewed, which could increase the total final cost of the
Center beyond the budgeted $52,407,782.

*Picture 2 - Back of the Center, taken June 1, 2011.
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Performing Arts Center Expenses October 10, 2002 to June 10, 2011
Vendor

Services Provided

Grand Total

J CALDARERA & CO INC

Center Construction

PERRIN & CARTER, INC

Construction Management, Resident Inspection and
Architectural Services

3,241,615

WISZNIA & ASSOCIATES

Architectural Services

1,880,347

BURGLASS & TANKERSLY, LLP

Legal Services

433,614

CAROTHERS CONSTRUCTION, INC

Construction Management and Project Cost Estimation

356,250

LCDA 2009B BOND EXPENSE

LCDA Bond Expense

91,284

LCDA 2009C BOND UNDERWRITER'S
DISCOUNT

LCDA Bond Underwriter's Discount

65,000

LCDA 2009C BOND PREMIUM

LCDA Bond Expense Premium

62,390

BOH BROS CONSTR CO LLC

LaSalle Walking Trail Asphalt Maintenance

60,933

CITYWIDE TESTING & INSPECTION

Geotechnical, Concrete, Steel and Other Inspection
Services

52,434

THE BECKNELL LAW FIRM

LCDA Bond Services

41,775

LCDA 2009C BOND INSURANCE

LCDA Bond Insurance

35,137

PROFESSIONAL SERVICE INDUSTRIES

Geotechnical, Concrete, Steel and other Inspection
Services

34,355

MAHTOOK & LAFLEUR

LCDA Bond Services

25,000

GOVERNMENT CONSULTANTS OF LA

LCDA Bond Services

16,450

RIDGWAY'S, INC.

Copies of Center Design Plans

13,956

MISC EXPENSES

Center Signs and Other Misc. Expenses

12,869

LEAKE & ANDERSON

LCDA Bond Services

10,000

STANDARD & POORS CORP

LCDA Bond Services

7,600

THE BANK OF NEW YORK

LCDA Bond Services

7,000

GREGORY A PLETSCHE & ASSOC

LCDA Bond Services

5,500

PICKERING & COTOGNO

LCDA Bond Services

5,000

FM SQUARED, LLC

Center Operating Consulting

4,099

LA STATE BOND COMMISSION

LCDA 2009 Bond Fees

3,750

ARGOTE DERBES STEGALL & TATJE

Land Appraisals

3,500

LA COMMUNITY DEV. AUTHORITY

LCDA 2009 Bond Issuance Fee

3,250

TIMES PICAYUNE

Center Bid Advertising

2,248

NEW ORLEANS PUBLISHING GROUP

Center Bid Advertising

2,110

SISUNG INVESTMENT MANAGEMENT

Investment Management

1,742

BFM CORPORATION LLC

Surveying Services

1,575

MOODY SERVICE & IMAGE MASTER

Printing Services

2,464

MARRERO REPRODUCTIONS

Photocopy Services

Grand Total

$38,398,512

608

$44,882,367

Source: Prepared by LLA using information from the Jefferson Parish Finance Department
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Project Management
According to the Center construction contract, JCC’s original bid for the Center
construction cost was for $26,565,000, which the Parish Council has added to by approving
seven change orders totaling $18,145,682, bringing the total current budgeted Center
construction costs, as of June 10, 2011, to $44,710,682 (68.3% increase). As part of our audit,
we reviewed decisions made by the Parish Council and Administration which may have
contributed to the cause of these change orders. During our review, we determined the
following:
1.

Pre-bid meeting questions from potential bidders were not answered prior to
bidding.

2.

The Parish advertised for construction bids prior to submitting the design plans to
the State Fire Marshall and awarded the Center project prior to receiving
conditional approval of the Center design plans from the State Fire Marshall.

3.

As of October 10, 2011, Parish Code Enforcement has not permitted or inspected
the Center design plans or construction.

4.

The construction manager may have a conflict of interest by employing the
architect/design consultant and by creating engineering drawings for the Center.

5.

According to the construction manager, the Center has become a design-build
project.

6.

The Parish has approved seven change orders totaling $18,145,682, which
increased the overall construction cost to $44,710,682.

7.

Although not required in Louisiana law, a vendor provided services under
contracts which were never signed.

8.

The Parish’s contract with JCC did not include an audit clause.

9.

Due to the Parish’s decentralized management of the project, documents were
stored in nine different locations.

Pre-bid Meeting
According to Mr. Joe Caldarera, Wisznia Representative Jeffrey Cohen did not answer
the majority of the questions asked by contractors at the October 2006 Center pre-bid meeting.
Mr. Caldarera stated that Ms. Peggy Barton, then Parish Purchasing Director, advised the
prospective bidders that all questions regarding the Center plans would be answered after the
bids were received with Requests for Information (RFIs). Mr. Caldarera further stated that,
because of this decision, all contractors interested in bidding on the Center were unable to submit
as accurate a bid had their questions been answered prior to bidding. When asked about holding
all questions until after the bids were received, Ms. Barton stated that she did not recall directing
the prospective bidders to hold their questions until after the Parish received the bids. She
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from contractors that would have affected the plans would have been addressed with addendums
to the Center design plan specifications. As of June 16, 2011, there were 463 RFIs submitted by
JCC regarding the Center construction.
State Fire Marshall Review
According to documentation from the State Fire Marshall (SFM) and the Parish, the
Parish advertised for construction bids prior to submitting the design plans to the SFM for
review. According to SFM records, the plans were submitted on October 17, 2006, and the first
Center advertisement was published on October 12, 2006. In addition, the Parish awarded the
construction contract to JCC on November 15, 2006, which was approximately three months
before they received notification of satisfactory compliance with applicable laws, codes, rules,
and regulations of the SFM for the Center plans. The February 12, 2007, notification of
compliance letter from the SFM allowed the Parish to obtain a local building permit, but also
listed 20 deficiencies that were required to be addressed prior to issuance of the approval for
occupancy. The SFM’s notice also identified 52 issues or recommendations for the Parish to
address. Since the Parish did not wait for the SFM’s inspection results, the deficiencies
identified by the SFM could not be addressed by the architect prior to putting the project out for
bid. As a result, the Parish has had to incorporate these deficiencies and issues as part of the
change orders through negotiated pricing which may not have allowed the Parish to receive the
lowest price for these additional changes.
Center Building Permit
As of October 10, 2011, the Center is not currently permitted (which includes inspections
and design plan review) for construction by the Parish Office of Code Enforcement. According
to Parish correspondence and former Code Enforcement Director Louis Savoye, the Center was
considered a State project by the Parish Administration and, therefore, was not permitted by the
Parish. However, this is a Parish building, and therefore should have been permitted by the
Parish. The cost for Parish permitting is based on a percentage of the building cost, which would
have resulted in a $147,025 charge to permit the Center construction.
Mr. Savoye stated that the Parish also did not inspect or permit the construction of the
Alario Center and Zephyr Stadium. The CEA between State Facility Planning and Control
(OFPC) and the Parish does not specifically address the permits. However, in a January 27,
2005, letter from OFPC regarding the original bidding of the Center, OFPC stated that it was the
responsibility of the Parish to obtain all local, state, and federal permits and provide copies to
OFPC. In an e-mail to Legislative Auditors dated April 14, 2011, Bill Eskew, OFPC project
manager, stated that the Parish was not required to submit documentation as to permits and
inspections in order to be reimbursed by OFPC.
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Construction Management Conflict of Interest
In December 2006, P&C was selected as the construction manager for the Center. In
January 2007, Wisznia’s contract as design consultant for the Center project was not renewed by
the Parish. According to Mr. Jerry Jones, then Director of OFPC, he then directed the Parish to
hire an architect for the Center project in order to receive State funding. Following Mr. Jones’s
direction, the Parish allowed P&C to act as the design consultant by sub-contracting with
Anthony J. Gendusa, Jr., AIA, Architect Inc. (Gendusa) to act as the Center architect of record
and design consultant. However, according to P&C’s construction management contract, they
“...shall not be the designer or general contractor for the capital project...” As a result of subcontracting with Gendusa, P&C became the design consultant and construction manager. In
addition, Mr. Carter confirmed that P&C and Gendusa are generating drawings for the Center.
A construction manager is intended to be an independent agent of the owner during the
construction process. This status allows the construction manager to verify the constructability
of the design plans and the implementation of the design by all contractors without alternative
motivations. In addition, the United States General Services Administration’s Construction
Management Implementation Guide dated April 3, 2008, states, in part, “…The CM is acting
solely as the Agency (Owner’s) Agent. The CM functions as an advisor or consultant to the
owner/Agency to assist with the execution of the project, to help the owner achieve a project that
is properly constructed, on time and on budget. The CM is not involved with designing the
project or performing the construction of real property. He is the CM but not the constructor,
and will not construct the project, nor is the CM a party to the construction contract.”
By hiring the architect and participating in the design drawings, P&C may have impaired
their independence in appearance and in fact.
Design Build Project
P&C was contracted on March 20, 2007, to provide construction management and
inspections services for the Center under two contracts. According to Mr. Carter, as part of their
role as construction manager, they began to review the Center design plans for errors. However,
according to Mr. Carter, they were not able to fully review the plans and further stated that once
the multi-level concrete issues regarding the foundation began, P&C relied heavily on
Mr. Caldarera to identify design and engineering issues in the Center plans. Mr. Carter further
stated that, since a thorough review of the Center designs for engineering issues would take a
year, they did not request the Parish to hold up construction on the project and relied on
Mr. Calarera to identify design and engineering issues as construction progressed.
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Mr. Carter stated that, in his opinion, the Center project had become a design-build1
project. He further stated that when an issue arises, P&C will produce drawings to keep the
project moving forward, effectively redesigning the project as construction takes place. When a
single entity is working as the designer and contractor, the circumstance can allow for the
designer/contractor to run the project in a way that would benefit them and not necessarily the
government. According to Mr. Carter, P&C is currently being paid a specified amount on a
monthly basis and not on a percent of work completed basis. Because P&C receives payment for
services on a monthly basis rather than on a work completed basis, there is no incentive for P&C
to expedite the construction process.
Change Orders
As of June 10, 2011, the Parish has executed seven change orders2 totaling $18,145,682,
in addition to the $26,565,000 original cost of the Center project resulting in budgeted
construction costs of $44,710,682. The apparent reason for the increased costs and change
orders, such as inconsistent project management practices and noncompliance with bid
specifications, are described in this section.
Jefferson Performing Arts Center
Summary of Construction Bids and Change Orders
Change
Order
Amount

Project
Total

Description

Date

Bid 1

The Parish rejected all bids due to higher than expected
cost.

5/4/2005

-

Bid 2

Following an additional $8,000,000 of funding
provided by the State, JCC was the lowest bidder and
awarded the Center contract.

11/7/2006

$26,565,000

Change Order 1

Additional foundation and ground work, pile driving
issues and increases in steel costs.

11/14/2007

$655,300

27,220,300

Change Order 2

Waterproofing for all slab & pit areas.

6/11/2008

195,399

27,415,699

Change Order 3

Revisions to structural concrete.

9/17/2008

3,234,402

30,650,101

Change Order 4

Changes to exterior concrete block, additional steel
piles, and changes to plans.

2/18/2009

243,865

30,893,966

Change Order 5

Structural concrete revisions.

6/24/2009

5,900,000

36,793,966

Change Order 6

Additional Builder's Risk insurance.

12/9/2009

328,179

37,122,145

Change Order 7

Increased the contract's cost and duration for various
design revisions.

6/30/2010

7,588,537

44,710,682

1

According to www.businessdictionary.com, a design-build contract (DB) is a “construction contract where both the design and the
construction of a structure are the responsibilities of the same contractor.”
2
Louisiana Revised Statute (R.S.) 38§2211(A)(2) states, "Change order" means an alteration, deviation, addition, or omission as to a
preexisting public work contract.”
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Change Order One
Change order one totaled $655,300, and lists the reasons as follows:
1.

Foundation issues

2.

Underground obstructions

3.

The changing of the steel supplier resulting in an increase in steel cost

According to Parish records, approval of the design plans by the SFM caused a delay in
signing the contract with JCC, which in turn caused JCC to incur $143,517 of additional steel
cost. However, the material quotes submitted by JCC had not expired as of the date the company
signed the contract. Further, had JCC not been able to guarantee the bid price at the time the
Center construction contract was signed, the construction contract should have been re-bid.
According to Attorney General Opinion 06-0304, a government agency cannot use public funds
to pay a contractor for an increase in cost of the materials under a contract that does not contain
an escalation clause for material costs and that the payment or reimbursement of such costs,
absent a legal obligation to do so, would constitute a donation of public funds prohibited by
Article VII, Section 14 of the Louisiana Constitution.
Change Order Two
On June 11, 2008, the Parish Council approved change order two, which totaled
$195,399 and was for the addition of Bentonite blankets to waterproof the areas of the Center
foundation that are below the Center’s first floor elevation. The elevation of the first floor, rather
than the basement, was used to determine the foundation elevation. However, the Center’s
basement is approximately three feet below the foundation grade, which contains the building’s
heating, ventilation, and air conditioning and other mechanical systems.
The Center is located on the corner of Airline Drive and Stable Drive in Metairie,
Louisiana. According to Capital Projects Director Reda Youssef, the Center’s foundation
elevation was determined by using Stable Drive rather than Airline Drive. The basis of this
decision was that Stable Drive was not known to flood. If Airline Drive was used as the basis,
the Center’s foundation would need to have been built up an additional three to four feet.
Mr. Youssef stated that, in his opinion, this would have been a significant cost. According to
Mr. Youssef, the elevation and grade level is based on the foundation height at the entrance
point, not the lowest point in the building, and due to this he believes it is within parish building
code.
In a letter to Mr. Deano Bonano, then deputy chief administrative assistant, dated
February 15, 2006, Mr. Cohen recommended that the Parish elevate the Center foundation five
additional feet and stated that the estimated cost would be $500,000. Mr. Cohen’s letter provides
the reason for elevating the foundation: “Should we have another levee breach in a location that
floods the project site, please be aware that the incoming electrical service, the emergency
generators, the fire pumps, and the mechanical equipment will be, in all probability, rendered
useless. In this scenario, because of energy efficiency requirements and the resulting
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“tightness” of the building envelope, mold and mildew will essentially render all interior
finishes, the seating, and much of the theatre accoutrement, worthless.” Mr. Bonano responded
to Mr. Cohen on February 16, 2006, and advised Mr. Cohen to continue to move the project
forward and that the Parish did not have $500,000 to deal with the elevation issue and would
obtain a commercial flood insurance policy. When asked, Mr. Bonano stated that the issue was
taken to then Parish President Aaron Broussard and that Mr. Broussard decided not to raise the
elevation but rather purchase flood insurance.
Mr. Cohen wrote to Mr. Bonano again in October 2006, prior to the second bid, and
recommended that the Parish change the elevation before the project started, but the Parish did
not address the elevation of the project. However, they did attempt to minimize potential damage
to the slab by adding the Bentonite blanket in change order two. Due to the Parish’s decision not
to elevate the Center, the Parish may have to obtain and pay for an annual flood insurance policy
and will experience increased risk of flooding and potential loss of use.

*Picture 4 - Basement area of the Center, taken
February 23, 2011.

*Picture 3 - Basement area of the Center, taken
February 23, 2011.

*Picture 5 - Basement area of the Center, taken February 23,
2011.
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*Picture 6 - The Center basement exit
door, taken June 1, 2011.

PERFORMING ARTS CENTER ___________________________________________

*Picture 7 - Basement door
partially obstructed by duct
work, taken February 23, 2011.

*Picture 8 - Scaffolding in the theater area of the Center, taken
February 23, 2011.

Change Orders Three & Five
Change orders three and five totaled $9,134,402, and were paid to cover the contractor’s
additional cost incurred for structural concrete revisions. However, during a review of change
orders three and five, it was noted that the contractor used the 2008 RS Means Building
Construction Manual Labor rates to calculate the additional labor costs incurred by the contractor
instead of the actual labor costs as required by the bid specifications. According to P&C, the
RS Means rates were used due to several conflicting statements in the construction contract,
supplementary general conditions, and bid specifications. Due to JCC calculating their invoices
using the RS Means rates and not the actual rates paid, the Parish cannot demonstrate if the labor
rates billed to the Parish were appropriate. And since JCC’s profit and overhead were calculated
based on the actual materials and labor rates, the Parish could not confirm that JCC was paid the
appropriate amount.
Change Order Six
Although required by the construction specifications, the Parish contracted with JCC on
February 12, 2007, without confirming if JCC had obtained a Builder's Risk insurance policy.3
In addition, both the Parish and P&C failed to maintain copies of JCC’s current insurance
certificates. According to Mr. Youssef, the Center contract package, which consists of all
documentation such as insurance certificates, proof of bonding, and an executed construction
contract, is usually assembled by the project’s designing architect or engineer. However, since
Wisznia’s involvement with the Center ended on January 9, 2007, the Capital Projects
3
The October 2006 Center bid specifications state that Builders Risk insurance “shall insure against the perils of fire and extended coverage and
shall include, “all risk”, insurance for physical damage including, without duplication of coverage, theft, vandalism and malicious mischief.”
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Department assembled the contract package for the Center project. Ms. Denise Ashley, capital
projects engineer, stated that the Capital Projects Department did not have a copy of the bid
specifications at the time that it assembled the contract package and, as a result, they did not
know that Builder’s Risk insurance was required or that they needed to obtain proof of the
Builder’s Risk insurance prior to signing the contract.
According to correspondence from Mr. Caldarera, change order six was submitted to pay
for insurance costs incurred due to the additional 22 months of construction. The Parish Council
approved this change order on December 9, 2009, which included a 3% charge for unspecified
sub-contractor bonds, a 5% charge for general contractor overhead and profit, and a 2% charge
for general contractor bond insurance.
The construction contract specifications require JCC to keep Worker’s Compensation,
Commercial General Liability, Business Automobile Liability, Owner’s Protective Liability, and
Builder’s Risk insurance for the duration of construction. During our review, we requested
copies of all JCC insurance policies from both the Parish and P&C. Neither the Parish, nor P&C
were able to supply copies of JCC’s Builder’s Risk insurance. According to Mr. Youssef and
Parish Risk Management Director Bill Fortenberry, the Parish does not maintain and update
copies of JCC’s insurance certificates. According to Kirk Henry of P&C, they did not maintain
copies of JCC’s insurance certificates until copies of the insurance certificates were requested as
part of this audit.
When asked for a copy of the original Builder’s Risk insurance policy, Mr. Caldarera
stated that he had an agreement with the Parish attorney’s office to delay obtaining the Builder’s
Risk insurance until the Center foundation work was completed. Neither the Parish Attorney’s
Office nor JCC could provide documentation supporting Mr. Caldarera’s statement. In addition,
the Parish could not provide documentation showing that Mr. Caldarera had provided a credit to
the Parish since JCC’s bid price included the cost of Builder’s Risk insurance to cover the entire
project period. Therefore, the Parish should have discounted change order six by the cost of
Builder’s Risk insurance from the beginning of the project until Builder’s Risk was purchased by
JCC.
Change orders four and seven
Work approved under these change orders is still in progress and, as a result, the Parish
has not received all supporting documentation for work authorized under these change orders.
Therefore we could not perform a complete review of these change orders.
Services Provided Outside the Contract Period
On March 22, 2006, the Parish Council approved amendment number five to Wisznia’s
2002 architectural design contract, increasing the amount by $273,000. This amendment granted
a one-month extension to Wisznia’s time frame to complete the construction documentation.
This amendment was not signed by Wisznia or then Council Chairman John Young; however,
according to invoices and Parish payments, Wisznia provided services under this contract
amendment until November 24, 2006. According to Mr. Marcel Wisznia, he did not sign the
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amendment because he did not agree with the length of time to complete the services stated in
the amendment.
Audit Clause
The Parish’s construction contract and subsequent change orders with JCC does not
contain an audit clause to allow the Parish or the State to audit the contractor’s records. OFPC
did include an audit clause in the CEA with the Parish; however, since the Parish did not include
an audit clause in the contract with JCC, the Parish and OFPC may not have access to JCC’s
records should a dispute arise.
Project Management and Document Storage
The budget for the Center is part of the Parish Parks and Recreation Department’s
budget. The Center invoices were sent to Parks and Recreation, but additional Parish
departments reviewed the invoices prior to payment; however, this was an informal process with
no written procedures or guidance. Based on interviews of current and former employees in each
department, departments had a different understanding regarding their responsibilities. As a
result of the multiple departments involved, we found original documentation for the Center
project in nine different locations. According to current and former Parish employees, the
review of Center invoices was as follows:
1.

From October 2002 to January 2007, invoices were received from each vendor by
the Parish President’s Office where they were reviewed and then sent to the Parks
and Recreation accounting office for review and entry into the Parish accounting
system. Following entry by Parks and Recreation, invoices were sent to the
Finance Department for review, approval and payment.

2.

From February 2007 to current, construction invoices are received and reviewed
by the Parish Center construction manager, P&C. After review, P&C sends the
invoices to the Capital Projects Department where they are reviewed and then
forwarded to the Parish Engineering. Following Engineering’s review, invoices
are sent back to Capital Projects and approved by Mr. Youssef, capital projects
director. Following approval by Capital Projects, the invoices are sent to Parks
and Recreation for entry into the Parish accounting system and then sent to the
Finance Department for review, approval and payment.

We recommend the Parish:
1.

Answer all questions from potential bidders prior to receipt of bids and issue any
required addendums to help the Parish obtain the lowest construction price
possible.

2.

Receive approval of all construction design plans from the SFM prior to
advertising for bids for the project.
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3.

Require Parish Code Enforcement to review and permit the plans for the Center
and all future Parish projects prior to beginning construction.

4.

Consider contracting directly with the Center architect and future architects to
create independence and a separation of duties from the construction manager.

5.

Require future construction management contracts to be paid based on a
percentage of completion and not on a monthly basis.

6.

Conduct an independent evaluation of the Center’s foundation elevation and
consider additional options to mitigate the risk of possible flooding.

7.

Consult with legal counsel as to the recovery of the $143,517 in excess charges
for change order one, explained by the contractor as his increased cost of steel.

8.

Require that the contractor submit actual labor rates paid and supporting
documentation for all labor and material costs invoiced to the Parish as a result of
change orders. The Parish should then use this information to recalculate the cost
to determine if the appropriate amounts for the change orders were paid to the
contractor.

9.

Maintain current insurance certificates for all Parish contractors.

10.

Request the Parish Attorney review the bid specifications to determine if the
Parish is owed a credit for change order six.

11.

Review change orders to ensure that services billed in change orders were not
required as part of the bid specifications.

12.

Ensure vendors have valid contracts prior to providing services and ensure that all
invoiced services are provided within the contracted time period.

13.

Include an audit clause in all construction and professional services contracts.

14.

For each Parish project, appoint a Parish employee as the project owner. This
employee would be responsible for:
a.

Developing detailed written policies and procedures,

b.

Reviewing and approving all invoices,

c.

Reviewing and approving all change orders,

d.

Attending all construction meetings, and

e.

Establishing appropriate document flow and storage.
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Center Architect Selection
The Parish used a technical evaluation committee to evaluate, score, and qualify SOQs
from architects for the Center, but could not produce records of the score sheets completed by
the committee. According to Department of Public Works Director Kazem Alikhani, the Parish
does not have a central repository for the storage of evaluation committee records, including the
SOQ score sheets. In addition, a former councilman, parish president, and chief administrative
officer all stated that the Parish Council has an unwritten practice of choosing professional
service providers based solely on the request of the Councilmember whose district will benefit
from the services. The architect for the Center, Wisznia, was ranked fourth out of the five
qualified architects; however, Wisznia was requested by John Lavarine, Jr., the councilmember
for the 2nd district.
SOQ Score Sheets
In 1998, the parish received seven responses to its solicitation for SOQs to develop the
LaSalle Tract, which included the Center. The Parish used a four-person technical evaluation
committee to review the responses. The technical evaluation committee consisted of four
members: one parish employee and three citizens. As part of our audit, we requested the SOQ
score sheets from the technical evaluation committee’s review to gain an understanding of the
scoring methodology used by the committee; however, the parish could not provide the score
sheets. Of the seven responses, five were determined to be qualified and were ranked by the
committee and provided to the Parish Council as follows:
1.

Howard-Montgomery-Steger Performance Architecture, P.C.

2.

N-Y Associates, Inc

3.

The Mathes Group

4.

Wisznia & Associates, AIA

5.

Barton Myers Associates, Inc

According to Mr. Kazem Alikhani, SOQ score sheets are collected and maintained by the
Parish’s representative serving on the technical evaluation committee and are not currently stored
in a central repository. The Parish representative is required to summarize the technical review
committee’s determinations in a letter which is then sent to the Parish Council clerk for the
Parish Council’s consideration.
Mr. Alikhani stated that he was employed as the director of the Water Department at the
time he served on the technical review committee for the LaSalle Tract master plan, which
included the Center project. He also stated that if copies of the score sheets were still in
existence, they would be located in the Water Department. Several days later, Mr. Alikhani
contacted us and stated that the SOQ score sheets were not at the Water Department and further
stated that, even though the Center project is still active, the score sheets were likely destroyed
since they were more than 10 years old. Since the Parish could not provide copies of the SOQ
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score sheets, the Parish could not confirm the accuracy of the ranking order as summarized to the
Parish Council.
Parish Council Selection of Wisznia
On July 8, 1998, the Parish Council selected Wisznia to provide services for the design of
the LaSalle Tract master plan. According to former Parish President Tim Coulon and former
Parish Chief Administrative Officer Tim Whitmer, the Parish Council selected professional
service providers based solely on the recommendation of the councilmember representing the
district where the work will be performed.
The LaSalle Tract and Center are located in Parish Council District Two, which was
represented by Councilman Lavarine from 1995 to 2003. During Mr. Lavarine’s tenure, the
Parish Council selected Wisznia to design the Center. When asked, former Councilman
Lavarine confirmed that the Parish Council’s practice was to select professional service
providers based on the motion of the councilmember representing the district where the services
were to be performed.
According to Mr. Lavarine, he chose Wisznia because they were the only firm to contact
him regarding the Center and that he was impressed by Wisznia’s enthusiasm for the project.
Mr. Lavarine also stated that he had not reviewed Wisznia’s or any other architect’s submitted
statement of qualifications. He further stated that even though Wisznia was ranked fourth out of
five, Wisznia was still approved by the technical committee as holding the experience necessary
for the project. He added that the other councilmembers approved Wisznia without reviewing the
technical evaluation committee’s rankings.
Public bid law4 requires design professionals to be selected based on competence and
qualifications. Since the Parish Council may not have considered the rankings of the technical
review committee when it selected Wisznia as the architect for the Center project, the Council
may have violated the public bid law.
We recommend the Parish:
1.

Maintain SOQ technical evaluation committee score sheets in the Parish Council
Clerk’s Office.

2.

Maintain SOQ technical evaluation score sheets for all active projects and
contracts.

3.

Select the best service provider for each job based on the provider’s rank and
experience.

4
R.S. 38§2318.1. (A) states, in part, “It is the policy of the state of Louisiana, its political subdivisions, and agencies to select providers of design
professional services on the basis of competence and qualifications for a fair and reasonable price. Neither the state nor any of its political
subdivisions or agencies may select providers of design services wherein price or price-related information is a factor in the selection.”

- 21 -

PERFORMING ARTS CENTER ___________________________________________
Possible Bid Law Violation
The Parish may have violated the public bid law by including language in the
construction bid advertisement which conflicts with state law5 and by not running an updated
construction bid advertisement for three separate weeks as required by state law.6 According to
Parish documentation, the Center construction bid advertisements ran in 2006 on October 12, 19,
and 26 and November 2. Although state law5 requires the contract to be awarded within 45 days
of the opening of the bids, the Parish’s October 12 and 26 advertisements extended the deadline
to award the contract to 90 calendar days after the opening of the bids. According to Attorney
General Opinion 83-463, the attempt to provide for a time extension to award the bid in the
specification for the project is an apparent violation of state law; however, this language would
not invalidate the low bid.
According to the Purchasing department, the deadline extension language was removed
from the Center bid specifications at some point during the bid process and replaced with a
“corrected” bid invitation. However, according to Parish records, the corrected advertisement
was not dated and the Parish could not demonstrate when or if the updated language was
advertised. If the Parish changed the language in the construction bid during the advertisement
process, they should have run the corrected version during three separate weeks and for 25 days
prior to opening the bids as required by state law.6 We recommend the Parish comply with the
public bid law.
Inadequate Accounting Controls
During our audit, it was noted that after receiving Center invoices from other Parish
departments, the Parish Finance Department lacked a proper set of internal controls to review
and approve the Center invoices for payment. This lack of controls allowed the Parish Finance
Department to make the following payments:
1.

A $5.6 million payment was made without the Parish Finance Department
obtaining or reviewing the invoices or supporting documentation.

2.

The Parish paid Wisznia $18,414, for invoices that were either submitted after the
required date for submission or for receipts with no date.

3.

The Parish paid the same $87,500, Carothers Construction invoice three times.
The Parish subsequently recovered these funds only after Carothers Construction
discovered the duplicate payments.

4.

Prior to October 10, 2002, the Parish Finance Department did not record expenses
related to the Center land improvements in the Center project fund.

5
R.S. 38§2215 (A) states, in part, “A political subdivision upon receipt of bids for the undertaking of any public works contract shall act within
forty-five calendar days of such receipt to award said contract to the lowest responsible bidder or reject all bids.”
6
R.S. 38§2212 (A)(3)(a) states, in part, “The advertisement required by this Section for any contract for public works shall be published once a
week for three different weeks in a newspaper in the locality, and the first advertisement shall appear at least twenty-five days before the opening
of bids.”
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Change Order Five - $5.6 Million Payment with No Documentation
In June 2009, the Parish paid JCC $5.6 million7 for change order five on the Center
construction project. Parish Finance Department records did not include an invoice to support
this payment. According to Finance Director Gwen Bolotte, she was instructed by Mr. Whitmer
to generate a check for $5.6 million on June 24, 2009, the day the council was meeting to vote to
approve the payment. She further stated that the check was generated without the Parish Finance
Department receiving or reviewing the supporting documentation for the expense and that the
Capital Projects Department never sent the documentation to the Finance Department.
According to former Parish Accounting Director Lorrie Toups, each payment generated by the
Finance Department should have the supporting documentation, such as an invoice, attached to a
copy of the payment and stored in the Accounting Department check vault.
Mr. Youssef stated that all change orders are submitted by the Center contractor, JCC, to
the construction management company, P&C, who reviews and approves each change order
prior to submittal to the Parish Capital Projects Department. Mr. Youssef further stated that
change order five originally totaled $6.2 million, but after review by the Parish Engineering
Department, was reduced to $2.85 million. This reduction was due to the removal of delay
charges. The change order was then submitted to the Finance Department for payment. At this
point, Mr. Youssef stated that Mr. Whitmer requested that he approve the payment for $5.6
million. Mr. Youssef stated that he did not approve the payment and decided that he would no
longer approve change orders for the Center. In addition, following the Parish Administration’s
decision to disregard the Parish Engineering Department’s recommendations for change order
five, the Parish Engineering Department was no longer willing to be responsible for entering
Center invoices and change orders into the Parish accounting system and began sending the
invoices to the Parish Parks and Recreation Department for entry into the Parish accounting
system. Mr. Youssef stated that after the council approved the change order for $5.6 million, he
sent the unapproved documentation supporting change order five to accounting. He added that
this was 10 days after it was approved by the Council, as is the Capital Projects Department’s
practice for submitting invoices. Therefore, at the time the $5.6 million payment was made, the
Finance Department had no supporting documents approved or otherwise.
Mr. Whitmer stated that he was instructed by Councilman Elton LaGasse to have the $5.6
million payment processed because the Parish relied upon P&C to manage the project and they
had stated that the change order was correct and that they could justify the change order’s
expenses. Mr. LaGasse stated he did not remember telling Mr. Whitmer to make the payment;
however, if Mr. Whitmer said he made the statement, he probably did say it. According to an
interview and separate deposition8 of Mr. Carter, P&C only recommends the payment of change
orders; they do not authorize payment of the change orders. Mr. Whitmer stated that the
payment was processed by the Fnance Department on the day it was approved by the Parish
Council in order to pay the contractor and to keep the project moving forward. Mr. Whitmer
further stated that, although he had instructed Ms. Bolotte to process the payment on the day it
was approved by the Parish Council, his request did not relieve her or the Finance Department of
7
Change order value of $5.6 Million and the $5.9 Million value listed in the table titled, “Summary of Construction Bids and Change Orders” is
due to contract retainage.
8
Deposition taken February 3, 2011, in Parish of Jefferson versus Wisznia Company Inc.
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their duty to obtain and review the documentation supporting change order five prior to
processing the payment.
Wisznia Consultant Travel Expenses
From June 26, 2003 to December 3, 2007, the Parish paid Wisznia $1,880,347 for
services related directly to the Center. Of this amount, $23,240 was paid for consultant travel
expenses. Wisznia’s contract with the Parish stated that the architect waived all rights to
payment unless the expenses were invoiced within 45 days of incurring the expense. Of the
$23,240 invoiced by Wisznia for consultant travel expenses, $18,414 or 80% was submitted after
the 45 day requirement or the receipt had no date stating when the expense was incurred, causing
the invoices to be ineligible for payment.
These invoices were approved by Parish Parks and Recreation Director C.J. Gibson,
former Parish Chief Administrative Assistant Mike Quigley, and Mr. Whitmer. When
questioned about these payments, Mr. Gibson stated that he rarely reviewed the payments and
was instructed by Mr. Quigley or someone else in the Parish Administration to approve the
payments.
In an interview with Louisiana Legislative Auditor representatives, former Parish
employee Mr. Quigley stated that when he became a Parish president assistant in 2002, his new
position included reviewing Wisznia invoices. According to Mr. Quigley, Wisznia’s contract
was already in place when he was promoted and it was his understanding that his duties
regarding Wisznia’s invoices were to review the invoices for the lump-sum payments related to
the architectural services to ensure that the billed percentage of services were actually provided.
Mr. Quigley stated that he forwarded Wisznia invoices for consultant reimbursements to
Mr. Gibson in the Parish Parks and Recreation Department. Mr. Quigley further stated that the
Parks and Recreation accountants would review the Wisznia consultant invoices for accuracy,
approve them and enter the invoices into the accounting system.
Ms. Bolotte stated that the Finance Department reviews and reconciles only the summary
page of the invoice and that supporting documentation such as receipts and additional invoices
are not reviewed by anyone in the Finance Department.
Carothers Construction Invoice Paid Three Times
From January 8, 2004 to March 31, 2005, the Parish wrote four checks to Carothers
Construction totaling $531,250 for construction management services related to the Center.
According to Parish accounting records, the third payment to Carothers Construction, which
totaled $262,500, was issued to pay three invoices from Carothers; each invoice was for $87,500
and was numbered 3, #3, and #3A. Sean Carothers, owner of Carothers Construction, stated they
received the payment for invoice 3 and noticed that the Parish overpaid the invoice by $175,000.
Mr. Carothers stated that after depositing the check, Carothers Construction sent a check to the
Parish for $175,000 to refund the overpayment.
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When questioned about this transaction, Ms. Bolotte stated that the Finance Department
does not currently review supporting documentation for invoices entered into the accounting
system by other Parish departments and that reviewing the supporting documentation for
invoices is the responsibility of each Parish department that enters the transaction into the Parish
accounting system.
Center Expenses not Included in Construction Fund
According to the Finance Department, the Center project budget as of June 10, 2011, is
$52,407,782, with an estimated construction completion date of February 2012. The Parish
accounting system lists expenses incurred, from October 10, 2002, to June 10, 2011, totaling
$44,882,367, which are directly related to the Center. In addition, according to Mr. Carter, the
construction manager for the Center, they are currently reviewing an eighth change order which
could increase the total final cost of the Center beyond the budgeted $52,407,782. However, the
Center project fund does not include the estimated $2.5 million in land improvements to the site,
as cited in a 2002 survey of the Center site conducted by Meyers Engineering. According to
documentation from the OFPC, as part of the 2002 cooperative endeavor agreement, the Parish
used the $5,000,000 value of the land and $1.25 million in estimated improvements to the Center
site as a commitment to help obtain the funding provided by the State and administered by
OFPC.
Due to the Parish not including the cost of the land improvements in the Center fund, the
Parish may not be accurately budgeting or accounting for the actual cost of the entire Center
project. As a result, it appears that the Parish’s accounting of the actual related expenses
incurred for the Center is understated by approximately $1.5 million.
We recommend the Parish:
1.

Consider assigning each project to a project accountant who would handle the
accounting procedures for that project in its entirety.

2.

Authorize payment of invoices only after the original invoice and supporting
documentation is received and reviewed by the Finance Department.

3.

Develop detailed written policies and procedures for reviewing vendor invoices to
ensure that billed expenses fall within the allowable per diem listed in the
vendor’s contract.

4.

Develop detailed written policies and procedures for reviewing and approving
invoices for projects managed by multiple departments.

5.

Review, evaluate, and adjust accounting controls to ensure that entries cannot be
adjusted to allow for the processing of duplicate/incorrect payments.
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Role of Facility Planning and Control
The accepted base bid on the Center was $26,565,000, which is 100% state capital outlay
funds. As of March 2011, the Parish has requested $28,182,001 from OFPC. The State has paid
$19,177,746 on these invoices. The difference in the amount requested and paid ($9,004,255) is
due to the different levels of State participation in change orders. Though the State has spent
$19,177,746 on the Center project, there have been no OFPC inspections of the work.
The role of OFPC related to disbursing and overseeing capital outlay funds is outlined in
state law, administrative code, administrative guidelines for non-state entities, and in individual
CEAs. These require the following:


That OFPC administer all capital outlay funds appropriated to local governing
authorities through cooperative endeavor agreements. (R.S. 39:113)



That OFPC conduct periodic inspections at all stages of construction, including
close technical on-site examination of the materials, structure, and equipment and
surveillance of the workmanship. (R.S. 39:124)



That OFPC direct final payment for work done on each project and refuse
payment if upon final inspection it is found that the plans, specification, contract,
or change orders have not been complied with (R.S. 39:125).

According to interviews with OFPC staff, they perform the following functions:


Review of project plans/designs for capital outlay projects to determine
functionality of plans, compliance with public bid law, and compliance with
Capital Outlay Act; they do not provide a thorough review of plans for quality
issues, nor do they ensure that the local entity has received all necessary permits
and plan approvals.



Review of change orders to determine the State’s participation in the order. If the
change order includes errors, the State pays nothing; if the change order includes
omissions, the State can participate in 85% of costs.



The project manager for the project reviews a monthly schedule of costs incurred
for the project. This schedule is signed off on by the designer and the owner of
the project. The project manager reviews the costs and associated invoices to
ensure they meet stipulations found in the cooperative endeavor agreement and
are in the best interests of the state.



OFPC is not required to conduct inspections of the projects. The project manager
may go out to the construction site; however, this would only involve observation
and not a close technical inspection.
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Matter for Legislative Consideration
R.S. 39:124 states, “The facility planning and control section shall make periodic
inspections at all stages of construction of any facility constructed pursuant to this Part and shall
make detailed reports which shall be made available to the legislature and to the public. Such
inspections shall include but not be limited to the close technical on-site examination of the
materials, structure, and equipment and surveillance of the workmanship and methods used to
insure reasonably that the project is accomplished in compliance with information given by the
contract documents and good construction practices.”
Mr. Jerry Jones, assistant commissioner of Office of Facility Planning and Control, stated
that in order to comply with the inspection statute, OFPC would have to actually be a party to the
contract which would mean being involved in the selection of contractors at the local level. As
OFPC does not believe that this was the intent of the law, they have never performed an
inspection of the property. According to OFPC, the owner/architect of the project is required to
make site visits and inspect the progress of construction. While OFPC has made some site visits
to the property, they do not have documentation of these visits since the purpose of the visit was
not to perform an inspection.
The Louisiana Legislature may want to consider taking action to clarify the provisions of
R.S. 39:124 as it relates to entities receiving state capital outlay funds.
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PARISH OF }EFFERSON
OFFICE OF THE PRESIDENT

JOHN F. YoUNG, Ia.
PARISH PRBSIDM

September 21, 2011

Mr. Dan Daigle, CPA, CIA, CFE
Assistant Legislative Auditor and
Director of Compliance Audit
Office of Louisiana Legislative Auditor
1600 North Third Street
P.O. Box 94397
Baton Rouge, LA 70804-9397
Re: Compliance Audit of Jefferson Parish Performing Arts Center
Dear Mr. Daigle:
Thank you for yours of August 24, 2011. Jefferson Parish welcomes the
opportunity to address the issues raised in your draft report.
The Jefferson Parish Performing Arts Center ("JPAC") is a project developed
with state funding in accordance with a Cooperative Endeavor Agreement ("CEA")
between the Parish of Jefferson ("the Parish") and the State of Louisiana ("the
State"). Pursuant to state law and the terms of the CEA, the State Office of Facility
Planning and Control ("OFP&C") and the Parish have responsibilities in
administering the JPAC project
The Parish retained and relied upon third party experts throughout the
development and construction of this project. Design errors have placed this project
behind schedule and over budget The Parish instituted suit against the architect
and his subcontractors to recover for the costs associated with these errors. While
the lawsuit is still pending, our attorneys advise that settlement is imminent.
I enclose the Parish's response and action plan. The Parish has already
instituted many of the changes you recommend in your report in direct response to
this situation. We will take additional steps to clarify existing processes, create
additional safeguards and implement best practices with our employees and
vendors.

JOSEPHS. YI!NNI BLDG- 1121 ELIIWOOD PAillt BLVD- SUITE 1002- }BWEIISON, LA 78113- P 0 Box 10242- }EPPERSON, LA 70123- OPPICE 504.736.6405- FAX 504.736.6631
GENEJW. GovBIINMEJilr BLDG- 200 DBRBIGNY ST- SUITE 6100- GRE"IWA. LA 700!3- P 0 Box 9- GRJ:I"NA. LA 70054- OPPICE 504.l64..2700- FAX 504.364.2128

A.1

The Parish Administration and Council stand together in our commitment to
promptly and thoroughly address the iss
you have raised.

JFY/mg
cc:
Hon. Christopher L. Roberts, Council Chairman
Hon. Michael A. Thomas, Councilman at Large, Div. B
Hon. William Townsend, Councilman, Dist. 1
Hon. Elton Lagasse, Councilman, Dist. 2
Hon. Byron Lee, Councilman, Dist. 3
Hon. Louis Cangemi, Councilman, Dist. 4
Hon. Cynthia Lee-Sheng, Councilwoman, Dist. 5
Mr. Christopher Cox, COO

A.2

PARISH OF JEFFERSON RESPONSE TO LEGISLATIVE AUDITOR'S DRAFT
COMPLIANCE AUDIT REPORT OF AUGUST 24, 2011 AND ASSOCIATED ACTION PLAN

The draft compliance audit report is divided into four primary areas: project
management, architect selection, bid advertisement and accounting controls. The
fifth area, Role of Facility Planning and Control, is not addressed to the Parish.
Responses and action plan for each area will be addressed separately.
1. Project Mana&ement:
Pre-bid meeting:
The conclusions drawn about the pre-bid meeting are based upon Mr.
Calderera's memory of a conversation he had with Assistant Parish Attorney Peggy
Barton at the pre-bid meeting. Ms. Barton did not attend the pre-bid meeting and,
although employed by the Parish, she was not an Assistant Parish Attorney at the
time of the meeting. The pre-bid meeting for JPAC was held on October 30, 2006. A
copy of the pre-bid sign-in sheet is attached.
The procedure for handling technical questions raised during a bid process is
contained in the Parish Standard General Conditions. The General Conditions are
known to all bidders prior to bidding. The General Conditions, special conditions,
specifications and plans form the basis of all bids.
Resolution No. 105529, adopted May 17, 2006, sets forth the Parish Standard
General Conditions. Section 3 is the applicable section and is set forth below.
SECTION 3. INTERPRETATION OF CONTRACT DOCUMENTS
A
No oral interpretation will be made to any Bidder as to the
meaning of the drawings, specifications, or contract documents.
Every request for such interpretation shall be made in writing and
addressed and forwarded to the Engineer, Architect or person
distributing plans and specifications. No inquiry received within five
(5) days prior to the day fixed for opening of the bids will be given
consideration. Every interpretation made to the Bidder shall be in the
form of an addendum to the Specifications and shall be issued as set
forth above in Section 1A(8)(b).AII such addenda shall become a part
of the Contract Documents. Failure of any Bidder to receive a·ny such
interpretation shall not relieve any Bidder from any obligation under
his Bid as submitted without modification.

Ms. Barton, who was serving as the Purchasing Director, attended the Bid
Opening on November 7, 2006. Had technical questions been raised at the Bid
Opening itself, Ms. Barton reports that she would have directed the bidders to the
1
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General Conditions. She also reports that the design professionals may request that
a bid opening be postponed should any late technical question be raised that they
deem warrants a response. All bidders bid on this project, acknowledging
compliance with the foregoing General Conditions.
The Parish is not the Architect of this project and is not the party answering
technical questions.
The Parish hires architects and engineers (A/E) as
professionals to perform many of the tasks that the Legislative Auditor's draft
report suggests that the Parish should perform The Parish does so because those
very tasks require the expertise that A/E professionals can provide and which the
Parish has neither the time nor manpower to bring to bear on the multitude of
projects that it has to undertake. The Parish relied upon the Architect to determine
what, if any, technical inquiries warranted a response. Bidders who bid without
receiving technical responses from the Architect are bound by their Bids
nonetheless. The experienced commercial contractors who bid on the JPAC project
apparently concluded that they could construct JPAC in compliance with the plans
and specifications without receiving additional technical information, or they would
not have bid.
Action Plan: Continue to require as a General Condition that all technical
questions be raised in writing five days prior to the bid opening. Emphasize in
contracting with Architects and Engineers that the Parish relies upon them as
technical experts to determine which technical inquiries warrant response prior to
bid opening.
State Fire Marshall Review:

It is the design professional who obtains the state fire marshal review and
approval, not the Parish. The Parish was not aware that Wisznia had not obtained
the final state fire marshal review and approval, when Wisznia tendered the plans
and specifications to the Parish as ready to be advertised for bids.
Action plan: Emphasize when contracting with design professionals that the
Parish relies upon them to secure all required reviews and approvals prior to
submission of plans and specifications for bid. The Parish's standard contract
language provides the following: "Prepare necessary applications for permits for
submission to and approval of local, state and federal authorities." This will be
amended to add the language specifically identifying the Fire Marshall and requiring
that the Fire Marshall plan approval be received prior to going out to bid.
Center Building Permit:

Historically, the Parish has not inspected or permitted state projects. R.S.
39:124, cited on page 25 of your report, provides that OFPC has an affirmative
obligation to inspect the project to insure reasonably that the. project is in
compliance with "good construction practices." We respect the Legislative Auditor's
2
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suggestion that the law be revised to exclude such a requirement for OFPC.
However, the Parish was entitled to rely upon this law as it was in effect at the time
the Center began construction. This provision remains the law today.
Action Plan: An ordinance authorizing the Parish to inspect and permit State
projects to the extent allowed by State law will be submitted to the Parish Council.
The Parish will confer with OFPC on each such project and confirm with OFPC the
scope of the Parish's review and the scope of the State's review.
Construction Management Conflict:

Gendusa and P&C may have found it necessary to generate drawings.
However, these are more in the nature of fleshing out the original design or design
concept rather than redesigning it. The design of this project is complete, though it
is likely additional drawings may be generated to help the contractor follow the
concept Moreover, P&C is not reviewing its own design per se, which would be a
conflict, but is reviewing and managing the implementation ofWisznia's design.
Action plan: Continue the normal practice of contracting directly with design
professionals on future projects.
Design Build Project:

This project is not and was not a design build project. The course of events
this project has experienced to date was set by the original architect. The design of
this project is complete, though it is likely additional drawings may be generated to
help the contractor follow the concept. The Parish does not rely on Mr. Calderera
for design and engineering issues. The Parish relies upon Perrin and Carter and
their sub, Gendusa, to provide technical advice.
Action Plan: Consider adopting a proposal that future contracts for
construction management be let on a percentage of completion basis.
Change Orders Cumulatively:

The Parish Council approved JPAC change orders based upon the
recommendation of the Parish Administration, which, in turn, based its
recommendation upon the ad vices of retained experts and project managers.
The Parish has pending litigation seeking to recoup some of the expenses
paid by change order. Due to the confidentiality of settlement discussions, the
details cannot be disclosed at this time.
Action Plan Cumulatively: The Parish Council has created a task force to
recommend improvements to the change order approval process and has pending
3
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an ordinance creating a process requiring independent review of change orders
prior to Council approval.
Change Order One:
We would suggest that the citation to the AG opinion is inapposite. That
opinion refers to escalation in material costs during the performance of the contract
which were due to weather related conditions caused by Hurricanes Katrina and
Rita. That was not the fact situation for Change Order One. In fact, the AG opinion
states that where the delay or disruption is the fault of the public entity, the public
entity can enter into a change order or contract amendment to reimburse the
contractor the actual costs of performance attributable to the suspension, delay or
disruption of the contract, including the actual cost increases of materials and
supplies, which are related to the suspension, delay or disruption and which are
deemed necessary to complete the project
Action Plan: Continue to comply with Public Bid Law.
Change Order Two:
Action plan: Perform independent evaluation of the Center's foundation.
Change Orders Three and Five:
The reference should be to "R.S.Means" and not to "Federal Means."
Action plan: Parish has requested that Mr. Calderera provide actual rates
paid for labor and will audit change orders three and five against those documents
once received. However, it is quite likely the change orders were effected on a lump
sum basis.
Change Order Six:
Review of the records of the Parish Attorney's Office and the Department of
Risk Management reveals no agreement with Mr. Calderera to waive insurance
requirements. Under some circumstances the Parish Attorney in consultation with
the Risk Manager may waive insurance requirements. The Director of Risk
Management, William Fortenberry, confirms that the Parish Attorney in 2007 did
not approach him regarding waiver of Builder's Risk Insurance for Mr. Calderera,
nor would he have agreed to such a waiver had one been proposed.
Action Plan: (1) Unrelated to JPAC, the Parish Council recently implemented
a requirement that the Parish Attorney review all contracts prior to their
submission to the Council for ratification. One of the specific items reviewed by the
Parish Attorney's Office is the attachment of required insurance certificates. (2)
4
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Designate the Director of Capital Improvements as the insurance certificate
custodian for all capital projects. Require copies of all insurance certificates to be
provided to the Director of Risk Management and the Parish Attorney at the
inception of any capital project (3) The Parish Attorney will review Change Order
six to determine if overpayment has occurred and seek recovery of all
overpayments. (4) Require the Project Manager and/or A/E professionals to certify
that no amounts billed in its recommended change order are required as part of the
bid specifications. (5) Task the Change Order review committee being established
by Council to review all change orders to confirm that no amounts billed in the
change order are required by the bid specifications
Change Orders Four and Seven:
Action Plan: Review and audit both change orders upon receipt of supporting
documentation to insure compliance with the contract as well as state and local law.

Services Provided Outside the Contract Period:
Action Plan: CFO to provide in-house education to staff handling invoices
emphasizing strict compliance with contractual requirements and payment policies.
Audit Clause:
Action Plan: The Parish will add an audit requirement to the Parish's General
Conditions. ·
Project Management and Document Storage:
The length of the project, the intervention of Hurricane Katrina, the changing
of Administrations and Council members, the replacement of the architect and
project manager, and pending litigation have all contributed to changes in document
handling for this and other projects.
Action Plan: (1) The Parish President has instructed the Public Works
Director, the Capital Project Director, the Chief Financial Officer, the Director of Risk
Management, and the Parish Attorney to work collaboratively to develop a Project
Management Protocol for capital projects. (2) The Parish Council has pending an
ordinance addressing the process by which change orders will be approved. (3) The
Parish Council has called for a work group of Administration and Council staff to
recommend best practices to the Council for inclusion in the pending change order
ordinance.

5
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2. Center Architect Selection:

State law recognizes that a public bid process is not necessary for the
selection of an architect, engineer or any other service professional. The very
nature of professional services defies quantification as individual professionals
bring varying skills to an individual project. The Parish solicits statements of
qualifications from professionals rather than going through the public bid process.
Those statements of qualification are reviewed by a technical evaluation committee.
Only those deemed by the technical evaluation committee as possessing competence
and qualifications necessary to perform under the contract are submitted to the
Council for consideration.
Only five of the seven respondents for the JPAC SOQ were deemed to have
the competence and qualifications necessary to perform under the contract
Wisznia and Associates was one such respondent. The Parish Council did not
violate the Public Bid law, and would not have violated it by selecting any of the five
responsive and responsible bidders.
·
The purpose of ratings by the technical committee is not to pick a "winner."
The committee does not make a "recommendation" to the Council. Were that the
case, then the technical evaluation committee, not the Council, would be selecting
the contractor. The committee's evaluation is informational, and the Council must
make an independent decision, confident that all of its choices are competent and
qualified.
The ranking process itself is largely determined by the criteria listed in the
SOQ. Each SOQ has its own, customized set of criteria for which varying percentage
points can be earned. Thus, one respondent can be the highest ranking technically,
another can be the highest ranking experientially and a third the highest ranking
overall. The ultimate decision regarding whom to select and which criteria to
emphasize lies with the Council. Thus, in the example above, the Council seeking the
most technically proficient respondent may well pass over a respondent with a
higher ranking overall and a lower ranking in technical proficiency. The Council
does not violate the Public Bid Law in exercising its discretion to choose amongst
competent and qualified candidates.
The draft report reflects a conversation with Mr. Kazem Alikhani, Public
Works Director, regarding SOQ scoring sheets from 1998. Mr. Alikhani, Assistant
Director of the Water Department until 2004, served on the technical evaluation
committee for this project in 1998. Mr. Alikhani advised the Legislative Auditor in
2011 that the SOQ score sheets from 1998 could not be located; this, after Mr.
Alikhani made multiple inquiries regarding the location of documents from 2004.
The draft report inaccurately reflects that Mr. Alikhani is of the opinion that the
documents have been destroyed. Mr. Alikhani reports that he made no such
statement and is not aware of the destruction of these records. These records
6
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existed prior to Hurricane Katrina in 2005. Some records did not survive the storm.
It is not known at this time whether these particular records are still in existence.
Currently, all technical evaluation scoring sheets are submitted to the Clerk
of Council along with the results of the technical evaluation. These documents are
maintained by the Clerk.
Action Plan: Continue to submit SOQ scoresheets to the Clerk of Council
where they will be maintained through the life of the contract. Maintain compliance
with the Public Bid Law in all matters of public contracting.
3. Bid Advertisement:

Jefferson Parish respectfully dissents with the Legislative Auditor's
preliminary report as it relates to Louisiana Bid Law Violation. Jefferson Parish
advertised the Bid Specifications on October 12th, 19th and 26th, 2006. These
advertisements indeed did contain statements regarding the bid award of 90 days
from the date of opening in variance to the 45 day period mandated by law. This
error was corrected in the advertisement dated November znd, 2006, and pursuant
to Louisiana Attorney General Opinion 83-463, while such provisions of time
extensions are in variance to Louisiana Bid Law, they do not invalidate the process.
As such, it is a non-material change, as opposed to changes to the scope of work or
material changes to the specifications on the project.
LSA - R.S. 38:2212(3)(a) provides in-part: "The advertisement required by this
Section for any contract for public works shall be published once a week for three
different weeks in a newspaper in the locality, and the first advertisement shall
appear at least twenty-five days before the opening of bids." In this instance this bid
was advertised a total of four (4) times, satisfying the requirements of Louisiana
Law. Accordingly, no violation of Louisiana Bid Law occurred.
4. Accountin& Controls:
Change Order Number 5: Payment of change order number 5 in the amount
of $5.9 million was recommended to the Parish by Perrin & Carter and Anthony
Gendusa on May 28, 2009. Capital Works Director, Reda You~sef approved
$2,850,326.65 of the change order on June 15, 2009. On June 24, 2009 the Broussard
Administration recommended that the Council approve the entire $5.9 million based
upon the recommendation of Perrin & Carter and Anthony Gendusa. The Council
approved Change order 5 for $5.9 million on June 24, 2009. Change order 5, signed
by Mr. Youssef on June 15 in the amount of $2,850,326.65 was manually amended to
$5.9 and signed by the then Council Chairman on June 24, 2009. Mr. Youssef did not
approve the amended change order. The finance director was instructed by COO
Tim Whitmer to pay the $5.9 change order on June 24, 2009 after receiving Council
7
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Approval. The supporting documentation did not include invoices. It did include
the Perrin & Carter/Gendusa recommendation to pay based upon their review of
invoices for work already completed and a Council Resolution to authorizing
payment of $5.9 for work already completed. Despite being instructed to release
the entire $5.9 million by her direct supervisor, the finance director withheld five
percent retainage pursuant to the Contract and State law.
Action Plan: Finance will comply with pre-existing policies and standards
requiring proper documentation in support of payments. Ethics and Compliance
Officer will provide education to the Finance Department about the procedure for
reporting abuses of authority. See additional Action Plan for Change Order Five
under "Change Order Three and Five" above.
Wisznia Consultant Travel Expenses:
Currently the requesting department is responsible for insuring that the
correct supporting documents are loaded into the accounting system. The
accounting system confirms the contract number, budget availability and line item
are being used when invoices are entered into the accounting system for payment.
Action Plan: The Finance Department, Internal Auditor and Compliance
Officer will collaboratively review current policies and procedures for handling
vendor invoices and recommend revisions to the policy where necessary to insure
proper handling of vendor invoices.
Carothers Construction Invoice Paid Three Times:
The first invoice was paid per current procedures using the contract system.
The second and third were copies approved by the Project Accountant and
processed by the Accounts Payable (AP) staff. The Parish already has in place a
computerized system to prevent duplicate payments. When the system advises that
an invoice by the same number already exists in the system, AP staff are required to
investigate to determine if the invoice is a duplicate. In this case, AP staff entered a
modified invoice number by adding a letter or character. This is staff error.
Action Plan: The Finance Director and Accounting Director will provide
education to the Accounting Department emphasizing existing proper procedures
for processing invoices and the safeguards in the system to prevent er:ror.
Center Expenses not Included in the Construction Fund:
When Jefferson Parish paid $2,300,000 for site improvements per Resolution
Nos. 82729 and 83200, it was charged to the Lasalle Fund, project # 58710 001
(Lasalle Park). The charges for the Performing Arts are also accounted for in the
Lasalle Fund, but in project 58715 001. As this was a requisite for the State funding
8
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of the Performing Arts, the charge should have been transferred to the Performing
Arts project of 58715 001 to properly account for the costs of the facility. An entry
will be made in 2011 to properly account for these transactions so that all costs for
the facility are capitalized.
Action Plan: Move the expense to the proper sub-budget and capitalize the
land once the project is complete.
5. Role of Facility Plannina~ and Control:
The comments in this section are addressed to OFPC and thus the Parish has
no response.
Action Plan: Continue to comply with State Law when entering CEAs with
OFPC.
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FACILITY PLANNING AND CONTROL
September 14, 2011
Mr. Brent McDougall
Senior Compliance Auditor
Louisiana Legislative Auditor
Post Office Box 94397
Baton Rouge, Louisiana 70804
Dear Mr. McDougall:
This is in response to the attached section of the Louisiana Legislative Auditor (LLA) draft
compliance audit report on the Jefferson Parish Council- Performing Arts Center project
transmitted by letter dated August 31, 2011. We limit our comments to the sections titled
"Role of Facility Planning and Control" and "Matter for Legislative Consideration". I have also
attached an opinion from Division of Administration's Office of General Counsel, which
supplements our comments.

Role of Facility Planning and Control
The draft report's enumerated FPC roles are a gross understatement of FPC statutory
responsibilities. The statutes listed in the report appear to be selected in an attempt to say that
FPC is required to perform construction inspections for non-state projects. A reading of the
statutory framework as a whole indicates otherwise, i.e., that FPC is not statutorily required to
perform inspections for non-state projects. The statutory framework is such that it would be
improper for FPC to conduct detailed construction inspections associated with contracts
between two other parties, and could make FPC liable for claims of contractual interference.
RS 39:113.A says that funds are appropriated to FPC, except for appropriations made to the
Department of Transportation and Development (DOTD), the Department of Military Affairs,
and the legislature. RS 39:113.B says that funds appropriated to non-state entities shall be
administered by FPC under cooperative endeavor agreements. RS 39:121, among other things,
empowers the Division of Administration to formulate necessary rules, regulations, and forms
for proper enforcement of the capital outlay budget, supervise construction, approve
estimates, and select and employ engineers, architects, and other personnel necessary in
connection with administration of contracts for projects. However, RS 39:122.B says that:
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(1) Ports, levee districts, and other non-state entities shall wait until there is a fully
executed cooperative endeavor agreement, and final approval has been given by the
facility planning and control section ofthe division of administration, the Department of
Transportation and Development, or the state treasurer, whichever is applicable, before
entering into contracts obligating state funds. (emphasis added)
(2) If a port, levee district or other non-state entity enters into a contract, executes a
purchase order, or otherwise attempts to obligate any funds to be reimbursed by the
state without first fully complying with the provisions of this Section, any obligation
resulting therefrom shall remain the sole responsibility of the port, levee district, or
non-state entity, and the contract or purchase order or other obligation shall not be
eligible for reimbursement or payment by the State. (emphasis added)
The statutes make a distinction in how state and non-state projects are administered. FPC,
through the DOA, is empowered to execute contracts for projects, yet it is clear that non-state
projects are to be administered through cooperative endeavor agreements where the non-state

entities can execute contracts obligating the state funds.
RS 39:122 through 125 are titled:
122. Commencement of Work
123. Construction Progress Report
124. Periodic Inspections
125. Acceptance of project; guarantee period
RS 39:123, 124, and 125 were enacted in 1989. In 1989 there were very few non-state entity
projects administered by FPC. In the early-mid 1990s, the DOTD administered most of the nonstate projects, but from 1998 forward FPC was assigned nearly all of the non-state projects
(DOTD still administers a few non-state projects). The number of non-state projects has
quadrupled from 1998 to the present. Note that the RS 39:1221anguage pertaining to nonstate entities executing contracts subsequent to cooperative endeavor agreements was
enacted in 1997.
RS 39:122-125 follow the project construction process from a contract administration
standpoint. Sections 122 and 123 define their applicability. RS 39:124 (the emphasis of the
draft LLA report) is titled Periodic Inspections, and says:
The facility planning and control section shall make periodic inspections at all stages of
construction of any facility constructed pursuant to this part and shall make detailed
reports which shall be made available to the legislature and public. Such inspections
shall include but not be limited to the close technical on-site examination of materials,
structure, and equipment and surveillance of the workmanship and methods to insure
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reasonably that the project is accomplished in compliance with the information given by
the contract documents and good construction practices.
RS 39:125 also discusses inspections. RS 39:125 is clearly applicable only to state projects
administered by FPC (section B says that upon completion FPC shall "release (the facility) to the
agency''. "Agency'' is defined in Title 39 as a state organization). RS 39:125 is:
A. The facility planning and control section shall be responsible for directing final payment
for work done on each project. However, if upon final inspection of any project it shall
be found that the plans, specifications, contract or change orders for the project shall
not have been fully complied with, the facility planning and control section shall, until
such compliance shall have been effected or adjustments satisfactory to it shall have
been made, refuse to direct such payment.
B. Upon completion of the project the facility planning and control section shall release it
to the agency. The facility planning and control section shall be responsible for making
an inspection of the project prior to the expiration of the guarantee period to observe
any defects which may appear within one year after completion of the contract. The
facility planning and control section shall give prompt written notice to the contractor of
defects which are due to faulty materials or workmanship.
RS 39:124 also must be interpreted as pertaining to state projects administered by FPC in order
to make any sense. It was earlier shown that the statutes contemplate non-state entity
projects as having the non-state entities hold their contracts. To give FPC the same level of
contractual oversight for both state and non-state projects would ipso facto put FPC in the
same contractual role in non-state projects as it does for state projects, thus making RS 39:122
extraneous. If the statutes contemplated FPC oversight the same for state and non-state
projects, then there would have been no need to make a distinction between contracting
parties for those types of projects.
RS 39:124 calls for FPC to make inspections "on any facility'' and RS 39:125 requirements
pertain to "each project". Title 39 does not define "facility", and a literal interpretation "any"
and "each" would mean that FPC must conduct inspections on facilities constructed by the
DOTD (including roads and bridges), the Department of Military and legislature. What would be
the purpose of the RS 39:124-125 inspections, if FPC is not party to the construction contracts?
FPC does have a statutory responsibility as code official for state-owned buildings, and in that
regard FPC does have an interest in state buildings constructed by agencies, even if FPC is not
party to a contract. However the inspections described in RS 39:124-125 are associated with

contract administration, not code compliance.
In previous discussions between the LLA and FPC, the LLA suggested that the RS 39:124-125
inspections are needed to assure that FPC fulfills its statutory mandate to review feasibility of
projects appropriated in the capital outlay act. FPC reviews capital outlay requests prior to
funds being appropriated in the capital outlay act, and per RS 39:112 must declare unfeasible
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projects prior to enactment of the capital outlay bill. For non-state projects, once they are
funded, the FPC non-state entity administrative process is structured around four major tenets
(which are reflected in the cooperative endeavor agreement):
1. Is the project being designed congruent with the capital outlay request/appropriation,
and will the project being designed result in construction of a functional facility?
(implicit intent of statutes and constitution)
2. Procurements must be in accordance with public bid laws (capital outlay act provision)
3. Disburse funds in accordance with the cooperative endeavor agreement and approved
contracts.(best management practice)
4. Assure costs are reasonable. (best management practice)
FPC inspections of the types enumerated in RS 39:124-125 are not necessary to see that
legislative intent for the project was met. The capital outlay request, which describes the
envisioned project and is the basis of feasibility determination, does not go into the detail that
is contemplated in the inspections mentioned in RS 39:124-125. Note that the standard FPC
cooperative endeavor agreement says, "The Entity acknowledges that any funds not used in
accordance with the terms of this Agreement and state law will be reimbursed to the State."
Even so, in the current non-state process there is a degree of "inspection" performed on the
non-state projects. In the current non-state process, FPC reviews plans that are almost always
prepared by a professional architect or engineer. If FPC believes the plans meet the intent of
the capital outlay request and appropriation, then the non-state entity is allowed to bid for
construction. Once under construction, FPC receives invoices certified by both the designer of
record and the entity that the invoice is for work associated with the approved plans/contract.
FPC typically makes at least one site visit during construction to verify progress is as it is
reported by the entity and its professionals. FPC does not disburse 100% funds minus retainage
until it receives certification from the professional of record that the project is complete and all
punch list items have been addressed. Retainage amounts are released when a 45 day clear
lien certificate is provided. Depending on the situation, sometimes FPC will withhold payment
until a certificate of occupancy is provided.
While FPC believes that function and intent, and "feasibility" are reasonably assured without
FPC conducting the inspections enumerated in RS 39:124-125, for all intents and purposes
these types of inspections are being done, but they're being done by the holders of the
construction and design professional contracts- the non-state entities. This is appropriate and
consistent with the structure of Title 39. Besides opening itself up for third party interference
claims, for FPC to add another layer of inspections to that already being done by the
contracting parties would be inefficient from a cost perspective. As previously mentioned, the
standard cooperative endeavor agreement says, ''The Entity acknowledges that any funds not
used in accordance with the terms of this Agreement and state law will be reimbursed to the
State"; therefore, any default of the cooperative endeavor by a non-state entity can lead to a
claim by FPC for return of state funds that had been disbursed to the non-state entity.
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As an aside, historically there is strong support for how FPC administers non-state projects, and
thus our understanding of the statutes. The Attorney General's office confected the
cooperative endeavor agreements originally used by FPC, and those agreements mentioned
nothing ofthe RS 39:124-125 inspections (quite the opposite, the agreements tended to
distance FPC from any technical aspects). When the current FPC non-state process was
confected in 1999, the Attorney General's office reviewed the new cooperative endeavor
agreement with associated Non-State Entity Capital Outlay Administrative Guidelines. Until
two years ago, the AG confected the cooperative endeavor agreements and mailed out the
Guidelines to the non-state entities. Since development in 1999, the FPC non-state entity
process has been used by several other state agencies to administer non-state projects. The
current non-state process has been successfully used through twelve legislative sessions across
three gubernatorial administrations, with no requested changes in process.
Matter for Legislative Consideration
The draft LLA report concludes with "The Louisiana Legislature may want to consider taking
action to clarify the provisions of RS 39:124 as it relates to non-state entities receiving state
capital outlay funds". While a reading of the statutes as a whole presents a picture of intent,
we would not object to legislation explicitly indicating that RS 39:124 does not apply to FPC's
administration of non-state projects.
We would not support legislation explicitly indicating that RS 39:124 does apply to FPC's
administration of non-state projects. If such were introduced, changes to RS 39:125 would be
required, and that would precipitate the need for FPC to hold the contracts for non-state
projects. This in turn would require statutory changes in designer selection statute (Title 38) as
well as other statutes applicable to any other agency (including DOTD) who may administer
non-state projects (FPC would need to hold the designer contracts as well as construction since
construction administration is typically part of the designer contract). It would also necessitate
increases in FPC staff to manage the numerous contracts associated with each non-state
project (there are presently 834 active non-state entity projects being managed by six persons
at FPC).

Thank you for allowing us the opportunity to comment on the draft report, and please advise if
you have any questions or need further information.
Sincerely,

John L. Davis
Director
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Below is the review/opinion you requested yesterday. I have read over your
notes and Mark Gate's notes as well. Because of the time frame, I was not able to
include commentary on all points. That does not mean that some of the points
made by you and Mark are not valid.

Louisiana Revise? Statute 39:124 provides:
The f~cility planning and control section shall make periodic inspections
at all stages of construction of any facility constructed pursuant to this part
and shall make detailed reports which shall be made available to the
legislature and public. Such inspections shall include but not be limited to
the close technical on-site examination of materials, structure, and
equipment and surveillance of the workmanship and methods to insure
reasonably that the project is accomplished in compliance with the
information given by the contract documents and good construction
practices.

A.

Louisiana Legislative Auditor's Opinion Letter

On January 24, 2011, the Louisiana Legislative Auditor wrote an Opinion letter stating that the
duty of inspection required in La. R.S. 39:124 applies not only to State Capital Outlay projects
but also any Non-State Capital Outlay projects. To reach this conclusion, one must read 39:124
in isolation from not only the purpose of the Capital Outlay Budget statutes but also to the
exclusion of other provisions of law found within this Part of Title 39. The Louisiana Civil Code
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is quite clear that laws on the same subject matter mrtSt be interpreted in reference to each
other. 1

1

La. C.C. Art 113.
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Page 1 of the ILA letter provides a summary of its position. It states:
Non-State projects are those not owned and operated by the state but
nevertheless funded by the State (R.S. 39:112). We can find no distinction
in law that requires OFPC to treat non-state projects differently than State
owned projects.
This summary points out the fatal flaw in LLA's position. In the first sentence, lLA finds and
articulates the main distinctions as to why and how State projects and Non-State projects are
treated differently. Nevertheless, in the very next sentence, itclaims that there is no distinction.
The fact that these projects are not owned and operated by the State is paramount to the
understanding of how this group of statutes should be interpreted and how non-State projects are
to be treated in relationship to State projects.

B.

Feasibility Does Not Mean Contract Administration

The Capital Outlay statutes is a codification of the requirements imposed upon Facility Planning
and Control by the Louisiana Constitution which states:
Each capital improvement project shall be evaluated through a feasibility
study, as defined by the legislature, which shall include an analysis of
need and estimates of construction and operating cost.
According to the letter, "[p]art of OFPC's mission is to perform these evaluations in order to
detennine project feasibility." While this is true, the error made by the LLA in its letter is to take
the requirement of ensuring feasibility of a project and turning it into a requirement "of
soundness of a construction built with State funds. If a construction provided for in the Capital
Outlay Budget cannot pass Fire Marshal inspection, has the feasibility of the project been
protected as required by the Louisiana Constitution?"
Feasibility and contract administration are two separate items. Detennining whether a project is
feasible does not create a mandate that FPC ensure that every Capital Outlay Project is built in
compliance with a non-state entities' plans, specifications, and contract documents. For non-state
projects, its feasibility, after appropriations are made, is dependent upon:
1. Is the project being designed congruent with the capital outlay request, and will the
project being designed result in a functional facility? (implicit intent of stiltutes and
constitution)
2. Procurement must be in accordance with public bid laws (capital outlay act provision).
3. Disburse funds in accordance with the cooperative endeavor agreement and approved
contracts (best management practice).
4. Assure costs are reasonable (best management practice).
If these tenets are met, the project is feasible, and FPC has performed its statutory and
Constitutional duty of ensuring that what is, will, and has been constructed is what was intended

A.24

by the legislative appropriation. It is then incumbent upon the non-state entity who has been
"appropriated the funds" 2 to ensure that the building is being built to their specifications. They
after all are the owners of the building, and it is they that entered into the contracts with the
design professionals and contractors to ensure that the building is being constructed properly.
In order to state that there is "no distinction in law in the level of oversight between State owned
projects and non-state owned projects," one must ignore the other provisions found within this
same Part. For example, La. R.S. 39:122 makes abundantly clear that the contract administration
for non-state entities rests with the non-state entity. Prior to entering into these contracts and
obligating State funds, the non-state entities are required to enter into cooperative endeavor
agreements with the State. The State, not having any contractual privy, cannot control the dayto-day administration of the contracts for a non-state entity. To do so, would interfere with the
contracb.lal relationship between the non-state entity and the contractor or designer. By
controlling the purse strings and forcing the non-state entity into a situation where it cannot pay
the sub, then the non-state entity, not the State, is potentially liable for breach of contract. FPC
has no ability to demand that a contractor perform nor does it have any right to make a designer
correct its errors and omissions.

In conclusion, to understand the role of FPC, an analogy .to the residential home construction
market may be appropriate. If one were to choose to build its own home and needed financing,
he would go to a bank and request a construction loan. To obtain that loan, he would have to
present the loan officer with the documents and specifications to demonstrate that this project is
feasible. The loan officer would then typically provide the owner with a checkbook and require
documentation throughout the project to demonstrate that the home is being built as was agreed
to when the loan was made. The loan officer does not interfere with the design of the project or
the construction administration unless there is an attempt to change the scope of the work. For
example, if the residential construction now appears to be a fast food restaurant, the loan officer
will interject. FPC, in the same way, is the loan officer for the State, and the non-state entity is
the owner.
C. The Distinction in Law Is Understood By Non-State Entities
The distinction as to why FPC is not required to perfonn construction administration inspections
on ongoing non-state projects is well understood by not only FPC but also the non-state entities.
In fact, the Non-State Entity Capital Outlay Administrative Guidelines, which are part of the
Cooperative Endeavor Agreements between FPC and the Non-State entities state, "(s)ince the
cooperative endeavor agreement is between the State and a non-state entity, FP&C will not
directly engage with a non-state entity's contracted consultants or contractors." FP&C cannot
communicate directly with the consultant or contractor concerning "faulty materials and
workmanship" nor receive a guarantee of workmanship and materials for a non-state project
This agreement is required to be signed by the non-state entities prior to their entering into any
contracts obligating State funds. 3

2

3

39:113.
See La. R.S. 39:122(B).
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D. LLA 's Opinion Creates Unwarranted Liability for the State
The inspections referred to in La. R.S. 39:124, if applied to non-state projects as suggested by the
LLA letter, will not have any teeth and lead to FPC needlessly interjecting itself into non-state
entities' business. What is the purpose of FPC performing these· inspections if FPC is not party
to either the design or construction contract? Furthermore, under the LLA's interpretation,
implying that FPC has the duty to insure that a building is being built in compliance with the
plans and specifications of the non-state entity places a heavy burden and much liability on the
State for buildings and projects it does not even own. Under the interpretation by LLA, if a nonstate project has a construction defect and that defect later results in property damage or personal
injury to someone, the State can be sued for failure to properly inspect a project that it did not
design, did not construct; and did not own.

E.

LLA's Opinion Is Much Broader than Contracts Involving FPC's State and Non·
State Entities

Moreover, if one were to apply the interpretation by LLA, then La. R.S. 39:124 would apply not
only to FPC's State and Non-State projects, but it would also apply to all Capital Outlay projects
administered by DOTD and the Military Department. FPC could halt, delay, and control nearly
all construction projects in the State by simply stating it does not pass "OFPC's scrutiny."
Clearly, the Legislature does not and did not intend that FPC would micromanage every public
construction project in the State.

Conclusion
There is no evidence of any state agency ever conducting inspections as enumerated in
R.S. 39:124-125. When FPC took over the non-state entity program from DOTD in the late
1990s, DOTD was not conducting inspections to the level of R.S. 39:124-125. When FPC took
over the non-state entity program, the Attorney General's office confected the cooperative
endeavor agreements, and those agreements mentioned nothing of the R.S. 39:124-125
inspections (quite the opposite, the agreements tended to distance FPC from any technical
responsibility). When the current FPC non-state process was confected in 1999, the Attorney
General's office reviewed the new cooperative endeavor agreement with associated Non-State
Entity Capital Outlay Administrative Guidelines. Until two years ago, the AG confected the
cooperative endeavor agreements and mailed out the Guidelines to the non-state entities. Since
development, the FPC non-state entity process has been used by several other State agencies to
administer non-state projects. The current process has been successfully used for over ten years
for hundreds of projects worth over $1 billion.
If you have any questions about this opinion or would like to discuss any further, just let me
know.

ENDOFMEMO
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J. CALDARERA & CO., INC.

September 12,2011

Dan Daigle, CPA, CIA, CFE
Assistant Legislative Auditor &
Director of Compliance Audit
1600 North Third Street
Baton Rouge, Louisiana 70804-9397
Re:

Compliance Audit- Jefferson Performing Arts Center Project
Written edits/corrections as requested

Dear Mr. Daigle:
Thank you for sharing a copy of the compliance audit which is the product of work
conducted by your staff on the Jefferson Performing Arts Center Project, hereinafter,
"JPAC" or the "Project". I first wish to thank your personnel, particularly Mr.
McDougall, who was very professional in his review, and respectful of a working
construction project when he visited the site to obtain his information.
Mr. McDougall did advise that I would be provided a copy of the audit in draft form
and indicated that if I was willing, I should read and provide any correction or
clarification if I noted anything that was not stated precisely correct. I note that
your cover letter requests such as well. In keeping with those requests, here are a
few points of clarification regarding those things that may involve my company. I
will point to sections that I will address by page number and paragraph on the
respective page noted.
Paae 2 of 26 - Paraaraph 2 - Background

The Project was 88.34% complete as of the time of this writing per Application for
Payment No. 53, dated August 31, 2011. The current construction schedule states
that Substantial Completion will occur by June 19, 2012, but available time beyond
that includes an additional 195 adverse weather days per the August 2011 Schedule
Narrative. J. Caldarera & Company, Inc., the General Contractor (hereinafter, "JCC"),
is attempting to complete the Project prior to the current schedule date. This
depends on many factors, none the least being a culmination of Project changes and
timely payment for completed work.
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Change Order 8 is pending, based on known additional work, and must be resolved
to provide timely payments to subcontractors necessary for the completion of JPAC.
In the August 26, 2011 Monthly Progress Meeting, despite the request for spending
to be culminated, Joe Caldarera advised that modifications to drawings continue to
be forwarded to JCC. Such modifications involve the addition of necessary
components to achieve code compliance and were not included in the original
Contract Documents. Examples of these include adding smoke/fire dampers into
ductwork (which is considered a life safety issue), boiler exhaust changes, duct
changes at the stage, and dryer vent revisions. Upon discussion with Owners
representatives at the August 26, 2011 Monthly Progress Meeting, it was affirmed
that the State Fire Marshall (hereinafter, "SFM"), required that certain life/safety
items must be included to make JPAC fully compliant.
Additionally, a recent SFM inspection revealed even more problems with the plans
and SFM requirements that must be resolved prior to completion. These are added
requirements that have come up since receipt of the last of ten review letters from
the SFM confirming acceptability of the official plans was received.
Page 4 of26- Bullet Point No.1- Pre-Bid Meeting Questions

While it is true that some pre-bid questions were not answered, it is also true that
some were answered. This had something to do with an Addendum that was issued
by the Wisznia Architects, purportedly without conferring with the Owner, which
notified all bidders that the Bid Date was to be extended. The Owner's
representative in attendance at the Pre-Bid Meeting stated that the Project Bid Date
could not be extended, and that another Addendum would be issued changing the
date back to the original Bid Date. After that announcement the Architect
terminated the question and answer process for all practical purposes.
JCC, as did other contractors in attendance, had dozens of substantive questions.
Many questions that were developed prior to the Pre-Bid Meeting seeking
clarification were forwarded via facsimile to the Architect as a courtesy in order that
responses could be developed prior to the meeting. The auditor confirmed evidence
of this. Several questions involved circumstances of non-constructible details and
design omissions that have resulted in resolution and supplemental instructions
during ongoing work, all of which have occurred after the signing of the
Construction Contract. Many issues involved significant work, schedule revisions,
out of sequence work, rework in some cases, and have resulted in substantial delays
and disruption to JCC and its forces.
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As a further point of clarification, some issues that arose after the construction
began involve revisions to the SFM "stamped" drawings. (These are not related to
SFM issues identified in the first paragraph on Page 2.) One obvious change added
three pile-supported concrete monumental stairs at added egress locations on the
building. The approved SFM reviewed drawings originally allowed only the main
entrance as a single point of public ingress and egress. Noteworthy, is that this
change occurred after the building concrete was completed in the areas adjacent to
the proposed new stairs. This resulted in remobilization of the pile-driving
equipment and very exacting piling placement in tight quarters near newly placed
concrete. The finesse involved with this work was costly. Additionally, this change
required the removal of trees, revisions to sidewalks, and relocation of drainage.
Page 4 of 26- Bullet Point No. 3 - JP Code Enforcement Inspections

Generally, Code Enforcement does not inspect Public Projects that are advertised for
public bid and are administered by a Project Architect. The reason for this is that if
Code Enforcement officials render opinions in conflict with that of the design
professional of record for any given project, the design professional may seek to
defer to Code Enforcement, and in doing so may effect a tacit waiver of liability in
the event any issues result from such conflict.
Page 4 of 26 - Bullet Point No. 5 - Desia:n/Build Project

JPAC is not a Design-Build Project. Although JCC has participated in resolving issues
by providing suggestions to overcome errors and omissions on the Project, all such
suggestions are reviewed by Perrin & Carter (hereinafter, "P&C") or its subconsultants, or in some cases by former sub-consultants of Wisznia Architects via
specific arrangements, and evolve into new designs prepared by them. The revised
designs or contract modifications are enacted based on engineering and
architectural considerations in keeping with the original design where at all
possible. In some cases, however, significant changes to the original design have
been made by the design team and implemented on their instruction by JCC, such as
additional roof drains and roofing changes, added piling and concrete grade beam
and pile cap modifications, substantial metal stud upgrades and revisions, structural
steel and concrete modifications, added bracing, modifications due to conflicts and
continuous welding at braces, changes to various stairs, door and glass corrections,
concrete block modifications/supports, added roof hatches, ceiling height changes
due to a lack of space for contemplated mechanical and electrical piping and ducts,
numerous mechanical and electrical changes, the addition of sprinklers, and exterior
wall changes to name a few.
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The total revised drawings that include added details, resolution of omitted details,
or revised details stands at a remarkable four hundred and sixty-nine (469) revised
drawings as of the August 2011 Schedule Narrative. JCC presented Requests for
Information (RFI's) in keeping with the requirements of the Contract to which either
a field clarification (not necessarily a written drawing or Architectural
Supplemental Instruction), or a revised drawing was provided. In short, the four
hundred and sixty-nine revised drawings are only a portion of the actual
revisions/clarifications on the Project. Please note that many of the aforementioned
revisions were topics of questions at the Pre-Bid Meeting.
The responsibility of the Contractor to report errors, inconsistencies and/or
omissions in the Contract Documents should not be interpreted as a design function
of the Contractor. Reference is made to Article 3.2 of the 1997 AlA A201 General
Conditions made part of the Contract for JPAC. Specifically, Subparagraphs 3.2.1
and 3.2.2 state as follows:
3.2 REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY
CONTRACTOR

3.2.1 Since the Contract Documents are complementary, before starting each
portion of the Work, the Contractor shall carefully study and compare the
various Drawings and other Contract Documents relative to that portion of the
Work, as well as the information furnished by the Owner pursuant to Section
2.2.3, shall take field measurements of any existing conditions related to that
portion of the Work and shall observe any conditions at the site affecting it
These obligations are for the purpose of facilitating construction by the
Contractor and are not for the purpose of discovering errors, omissions,
or inconsistencies in the Contract Documents; however, any errors,
inconsistencies or omissions discovered by the Contractor shall be
reported promptly to the Architect as a request for information in such
form as the Architect may require. [Emphasis added]
3.2.2 Any design errors or omissions noted by the Contractor during this review
shall be reported promptly to the Architec~ but it is recognized that the
Contractor's review is made in the Contractor's capacity as a contractor
and not as a licensed design professional unless otherwise specifically
provided in the Contract Documents. The Contractor is not required to
ascertain that the Contract Documents are in accordance with the applicable
laws, statutes, ordinances, building codes, and rules and regulations, but any
nonconformity discovered by or made known to the Contractor shall be
reported promptly to the Architect [Emphasis added]
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A definition of a Design-Build Project, per that noted on Page 7 of 26, in Footnote No.
1 of the Compliance Audit from www.businessdjctionary is correctly stated by the
·
Legislative Auditor as follows:
A design build contract (DB) is a construction contract where both the design
and the construction of a structure are the responsibilities of the same
contractor.

The Contractor's reporting of errors, inconsistencies and omissions on the Project
can in no way be construed as a design function. Moreover, there have been no
Change Orders issued changing the Public Bid JPAC Project into a Design-Build
Project. To make a material change such as establishing significantly different
duties is in violation of LRS 38:2212 A (6) stated as follows:
38:2212 A (6) Any change order outside the scope of the contract in excess of
the contract limit as defined herein shall be let out for public bid as provided by
this Part [Emphasis added]

To change the Project from a Public Bid Fixed-Price Construction Contract to a
Design-Build Project is a drastic change that is outside the scope of the Contract as
intended, and is prohibited. While the Project has been characterized in many
terms, including "Design-Build", such is simply a characterization that has been
used, and is merely a semantic misnomer.
Pa&e 4 of 26 - Bullet Point No. 8 - No Audit Clause

The audit is correct that the Construction Contract with JCC did not include an audit
clause. Jefferson Parish's Public Bid Construction Contracts and the Contract
Documents associated therewith correctly do not include audit clauses. To include
an audit clause in a Public Bid Fixed-Price Construction Contract would suggest a
Cost-Plus arrangement. For example, while it is true that the examination of costs
at actual wage rates and costs directly incurred could result in a credit scenario, it
could also result in a circumstance where additional costs are due beyond that
estimated. Any contract, if subject to an audit, must necessarily enable
reconciliation of the findings of such audits as either a credit or extra, which is why
auditing of Fixed-Price Contracts is not done unless there is a Guaranteed-Maximum
or similar hybrid contract arrangement where certification of costs are required at
the culmination of construction. This is not done in the Public Bid arena and would
violate the intent of the Public Bid Law.
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Louisiana's Public Bid Law was enacted in the interest of the taxpaying citizen and has
for its purpose their protection against contracts entered into because offavoritism
and possibly involving exorbitant and extortionate prices.
The Public Bid Law is intended to ensure a level playing field whereby all bids are
evaluated fairly and objectively...and in the best interest of the taxpaying citizen.

Bids are submitted and are selected based on the lowest responsible and responsive
bidder on bid day. It is the intent that the public Owner and the taxpayers are
protected by receipt of the lowest bid that complies with the requirements of the bid
documents. By relying upon the lowest responsive price from a responsible bidder,
the Owner is guaranteed a price for the Work outlined in the Bid Documents as bid.
The price received on Bid Day includes estimated costs prior to the performance of
the Work and is competitively bid to ensure the best price. These estimated costs
rarely, if ever result in the actual costs of the Work. If the Contractor goes over its
estimated costs there is nothing it can do. Hence, the Owner does not have to worry
about going beyond the bid price unless there is a change in the Work that alters the
conditions from that bid. Neither the Contractor, nor the Owner, may alter the bid
price, except by Change Order. Per LRS 38:2212 A (7) Change Orders shall be
negotiated in the best interest of the public entity stated as follows:
Any change order pertaining to public work, not required by this Part to be put
out for public bid, shall either be negotiated in the best interest of the public
entity or let out for public bid as provided for by this Part

Jefferson Parish's contract provisions include language that parallels the language of
the Public Bid Law. Section 41 of the Jefferson Parish General Conditions, related to
"EXTRA AND/OR ADDITIONAL WORK AND CHANGES", states as follows:
Extra Work for which there is no price or quantity included in the Contract
shall be paid for at a unit price or lump sum to be agreed upon in advance in
writing by the Design Professional and the Contractor and approved by the
Owner.

This provision is in keeping with the General Conditions for the Project (AlA A201),
which govern most Public Work Projects, and is in keeping with the requirements
for Change Orders under the Public Bid Law.
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In certain rare circumstances, when it is either impossible to estimate costs or the
contractor refuses to work within reasonable negotiated pricing, or when
negotiations do not yield reasonable pricing, such as when hidden underground
circumstances are encountered and cannot be quantified or when a dispute related
to the value of required extra work exists, the Contractor is ordered to work under a
Force Account. This mechanism is used when quantification of costs cannot occur,
when time limitations prevent the estimation of the Work at a fixed price, or when
the Contractor simply will not prosecute the extra work at hand without such
directive.
Jefferson Parish did not wish to enact the Force Account provision because it wished
to have a known price to perform certain work at hand. Moreover, estimated costs
were in keeping with reasonable costs for such work. The idea of examining actual
costs of subcontractors is not something General Contractors wish to do either.
General Contractors typically do not wish to audit subcontractors to determine a
cost that may continue to escalate, but rather, like most Owners, public and private,
wish to have a known price that is fixed.
Paae 4 of 26 - Paraaraph 2 - Pre-bid Meetin&

Joe Caldarera did not state that Wisznia Architect's representative, Jeff Cohen, failed
to answer all questions. What was stated is that Mr. Cohen initially answered
certain questions, but did not fully answer all questions. It was not until Ms. Peggy
Barton, Assistant Parish Attorney that attended the Pre-Bid Meeting, indicated
publicly that the Project Bid could not be extended did Mr. Cohen state that further
questions should be raised in the formal Request for Information process once a
Contractor was determined on Bid Day.
This public statement was made after receipt of multiple questions from various
General Contractors that attended the meeting. Due to the number of questions
there was a concern that the magnitude of the addendum or addenda to clarify the
issues raised may extend the bid.
Paae 5 of 26 - Paraeraph 1 - State Fire Marshall Review

It is true that the Owner's delay in receiving reviewed plans back from the SFM, and
that certain "open" items noted in the letter from the SFM that was eventually
received created the need for additions to the Project. It is also true that some
items, such as additional egress stairs in lieu of the one that was in the original
design, are the reason Change Orders were necessitated.
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The Change Orders that resulted therefrom, however, were negotiated in keeping
with the requirements of the Contract Documents and the Public Bid Law. These
were not initiated by JCC, but rather were responded to by JCC. Regarding the
negotiation of such Change Orders, reference is again made to the specific language
of the Public Bid Law (LRS 38:2212 A (7)) that states in pertinent part as follows:
Any change order pertaining to public work, not required by this Part to be put
out for public bid, shall either be negotiated in the best interest of the public
entity or let out for public bid as provided for by this Part. [Emphasis added]

The idea that when a Change Order is "negotiated" it "may not have allowed the
Parish to receive the lowest price for these additional changes", as is stated in the
audit, respectfully, is unfounded speculation. Negotiating Change Orders is done
every day on Public Projects and results in fixed (known) prices for the added work,
which is the intent of the excerpt from the Public Bid Law above.
In the case of )PAC, Change Orders were negotiated over. many months, by several
parties, and were supported with detailed backup. Each Change Order contains
complete explanations for the costs and means by which the Work was
accomplished. Additionally, Project Schedules, Schedule Narratives, Meeting
Minutes, RFI/ ASI Logs and other mediums of Project documentation provide further
explanation on a contemporaneous basis to demonstrate the probable effects of
delay and measure of delays on the Project.
Oftentimes, the perception is that each time there is a Change Order the Contractor
benefits beyond that which it expected on Bid Day. Such is routinely nru; the case, as
for instance, when Change Orders are limited to a markup less than that expected in
the original bid of the Contractor or when changes, in the magnitude such as those
experienced on )PAC, interrupt the momentum of the planned Work and require
modifications to the sequencing ofthe Work.
PaKe 5 of 26 - Last ParaKrapb (continuing onto Page 6 of 26) - Building Permit

It is noted in the audit that the cost for Jefferson Parish permitting for JPAC would
have resulted in a $147,025.00 charge. It is not stated as to whether this cost is
calculated based on the original Base Bid, or whether it includes the revised
Contract Sum at the time of the audit Notwithstanding, as a point of clarification, if
the permitting fee were required at the time of the Bid, such costs would have been
included in the Base Bid and transmitted to the Owner by each Contractor bidding.
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Moreover, each Change Order would have incrementally increased by the value of
the added work, plus the Contractor's allowed markup. Had permitting fees been a
part of Change Orders, the Contractor would have actually earned a fee on the
permitting cost
Regarding the actual inspection that is included under the permitting of private
sector commercial and residential projects, this was discussed on Page 3 above
under Bullet Point No.3.
Page 7 of 26 - Paragraph 2 - Design Build Project

This paragraph identifies the Project as a Design-Build Project. This is discussed on
Page 3 above under Bullet Point 5.
Page 8 of 26 - Paragraph 1 - Change Orders

It is not understood what is meant by the underlined phrase in the Compliance
Audit in the sentence that reads, "The apparent reason for increased costs and
change orders, such as inconsistent project management practices and noncompliance with bid specifications. are described below". The descriptions
contained within the table do not identify any inconsistent project management or
non-compliance with bid specifications. Rather the table of items includes a single
Bid tabulation and a listing of Change Orders through Change Order 7. The noted
items are resultant from noted causes such as those cited herein. Additional
clarification of this sentence is requested.
Pa&e 9 of 26 - Paragraph 2 - Change Order One

The Compliance Audit states, "the material quotes submitted by JCC had not expired
as of the date the company signed the contract." That statement is not correct. A
brief history should clear this up.
First, per the Public Bid Law at LRS 38:2215 A, the following is stated in pertinent
part:
The state or any state agency upon receipt of bids for the undertaking of any
public works contract shall act within thirty calendar days of such receipt to
award said contract to the lowest responsible bidder or reject all bids.
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A political subdivision ... shall act within forty-jive calendar days ...
However, the public entity and the lowest responsible bidder, by mutually
written consent, may agree to extend the deadline for award by one or more
extensions of thirty calendar days
JPAC's Bid Documents included an adhesive agreement that required all bidders to

unilaterally accept that ninety (90) days, not the prescribed thirty or forty-five days
cited in the foregoing provisions, was to be accepted. In other words, if the bidder
submitted a bid, it automatically agreed to the ninety day holding of bid prices.
Prior to receiving bids, JCC advised all of its prospective subcontractors and
suppliers ofthe abnormal ninety-day requirement of this Contract
After continuing discussions with subcontractors and suppliers for the Project, the
subcontractors and suppliers ultimately agreed to hold the pricing for ninety days,
but emphasized that beyond ninety days, it may be impossible to hold material
pncmg. Since this was an extended "freeze" period, it was noted by most
subcontractors and suppliers that any time beyond the ninety days would likely
result in an examination of pricing.
This was conveyed to Mr. Reda Youssef in a memo dated February 7, 2007. The
memo indicated the foregoing and identified that ninety-two days had passed as of
the date of the memo.
Mr. Youssef did ask what the impact might be, at which time joe Caldarera asked if
he should contact subcontractors and suppliers to revisit their bid pricing to
determine an increase. It was explained that if such an inquiry would be made to
each subcontractor and supplier it would likely result in an overall price increase
from nearly everyone. It was decided that the Contract would be signed and a
determination of increases on a case-by-case basis would result in far less impact.
That is the reason for the increase with the reinforcement steel on the Project.
Although the observation in the Compliance Audit may be one that focuses on an
increase that might not have been prudent; such an observation does not consider
the alternative had all subcontractors and suppliers been asked what impact they
faced due to the late Contract signing. It is not clear why the signing of the Contract
exceeded the additional days of extension.
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Page 12 of 26 - Paragraph 2 - Change Orders Three & Fiye

The use of Means rates was negotiated and agreed upon as a fair method of deriving
estimated costs of the changes required to complete modifications and revisions to
the concrete foundation and related pile caps, beams, columns, transition concrete,
on-grade and raised slabs, and associated work.
Due to the ongoing changes required, the Work was estimated at a point in
construction when an approximation of the changes were requested by the Parish to
establish cost through a particular time; hence, the reason that the concrete
revisions for JPAC was broken into two phases. The first phase involved largely
underground work and the second phase involved largely work above grade,
including elevated slab and beams.
It is noteworthy to mention that work is typically estimated based on industry
applicable rates from R.S. Means and/or the A.E.D Green Book. Such a method is
also identified in the Public Bid Law.
In fact, JCC and other contractors on a routine basis use similar techniques by
referring to R.S. Means and/ or the A. E. D. Green Book in preparing various estimates.
While subcontractor pricing is used on Bid Day for those trades performed by
subcontractors, it is not uncommon to use published manual rates in the estimation
of work that JCC typically plans to self-perform.
It is also important to note that after completion of the underground portion of the
concrete revisions, a cost reduction was utilized for rate application. This was due
to a lessening difficulty factor in performing work above grade and out of the mud.
The statements regarding the Parish's inability to demonstrate if the labor rates
billed to the Parish were appropriate is discussed in Bullet Point 8, on Page 5 above.
Page 12 of 26 - Paragraph 1 - Change Order Six

It is not correct to state, "both the Parish and P&C failed to maintain copies of JCC's
current insurance certificates." I think some clarification of the occurrences related
to the Builder's Risk for the Project may be in order.
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First, during the original Contract period (two years), the requirement was to
furnish Builder's Risk insurance as required by the Owner. This contemplates the
normal or typical parameters for such insurance, including consideration of
portions of the required insurance that are excluded from a Builders Risk
policy. Standard Builder's Risk policies cover the building components above grade
and exclude all items below grade.
Section 39 of the Jefferson Parish General Conditions, related to "INSURANCE AND
INDEMNIFICATION EXTRA", states as follows:

Builders Risk Insurance:

The Contractor shall take out and maintain
Builder's Risk Insurance at his expense, unless otherwise provided for in the
Supplementary Conditions, to insure both the Owner and the Contractor as
their interests appear. There policies must cover for such amount of the
Work as is determined by the Design Professional and shall be the all-risk
type coverage... [Emphasis added]

Because of delays caused by the problems with the original plans, the need for
Builder's Risk insurance for above grade components did not exist until the time
when the policy was procured, which was beyond the initial Contract Time. The
Parish affirmed that there was no intention in any contract for contractors to
provide insurance on items that cannot be later claimed (i.e., below grade items). It
would be a waste of the taxpayer's money to require coverage and pay a premium
on such things such as piling, underground work, utility work, including catch
basins, water lines, drains, etc., as well as exterior paving, parking, and similar
onsite improvements that are excluded under a typical Builder's Risk policy.
It is for these reasons that typically on projects where Builder's Risk coverage is to
be procured, the decision as to when to procure such insurance is jointly made by
the Owner and the Contractor. Logically, if the Contractor did not procure the
insurance at the time necessary to provide coverage on insurable components of a
building, that Contractor would be at its own risk if a catastrophic event availed.
The risk on JPAC was always by the Contractor, up and until the initial Contract
period expired.
On ]PAC, the underground work, including piling, concrete foundations,
underground plumbing, sprinkler, electrical and special systems below grade, water
lines, drain lines, catch basins, site prep, site demo, tree removal, and other such
excluded items in standard Builder's Risk policies was virtually the only work that
was performed during the first two years. It was confirmed by the Owner that no
insurable work existed to insure.
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Second, the Parish .did solicit insurance certificates annually, and JCC has met every
annual request for insurance summoned by the Owner's Engineering Department
with not one complaint that proper insurance was not furnished during the
timeframe for all coverage that the Owner intended to have contractually.
Third, after the initial anticipated completion timeframe, the Owner again confirmed
that JCC had met its obligations when it was pointed out in several Monthly Progress
Meetings that after the first two years the General Contractor's responsibilities were
culminated, and, as such, issued a Change Order for the next period through what
was then thought to be the completion period for the Project. Now the Project is
extended again, and, once again, for fault of the General Contractor. As a result of
the extended time beyond the Contractor's control, additional insurance was again
requested and purchased per directive from Mr. Reda Youssef.
Finally, until the Project came out of the ground, JCC was always the "at risk entity''
in the virtually impossible event of damage to underground components of the
structure due to a catastrophic event.
Pa&e 13 of 26- Paraaraph 1 - Cbanae Order Six
Joe Caldarera did not indicate that he had an agreement with the Parish Attorney's
office concerning this Change Order. Joe Caldarera indicated that discussions were
had on the subject of Builder's Risk insurance with the Owner and/or its
representatives, including the Parish Attorney. Builder's Risk coverage was also
discussed in Monthly Progress Meetings.
Pa&e 13 of 26- Parawaph 2 -Change Orders Four and Seven
It is stated in the Compliance Audit that Work approved for Change Orders Four and
Seven is still in progress. This work has been completed and both Change Orders
have been approved and are included as permitted billable items on the approved
Schedule of Values that has been revised per Change Orders.
Pa&e 14 of 26- Paraaraph 1- Audit Clause
This topic is discussed in Bullet Point No.8 on Page 5 above.
Pa&e 15 of 2 6 - Recommendations by the Auditor
These numbered items noted by the Auditor, for which JCC has knowledge or is
identified as part thereof, have been discussed in the text herein.
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Pa&e 19 of 26 - Paragraphs 1 & 2 -Possible Bid Law Violation

The subject of time extensions for holding Bids was discussed beginning on Page 9
under Change Order 1.
Pa&e 20 of26- Para&raph 1- Chan&e Order#S

JCC was obviously not part ofthe processing of the payment for Change Order No.5;
however, Change Order No. 5 was certainly not processed too quickly and without
review. Change Order No. 5 was estimated many months prior to its official
approval, due largely to issues related to final funding. During the review of Change
Order 5, many meetings occurred that involved P&C, as well as the Engineering
Department for Jefferson Parish, mainly due to the complexity and magnitude of
that Change Order.
The review by the Engineering Department as noted in the Compliance Audit did not
include all aspects of the revised work initially; however, when provisions of the
Contract regarding extensions for time beyond the control of the Contractor were
substantiated by the Project Schedule and eventually considered, a daily rate was
established and mutually agreed and the sum was adjusted for a portion of the delay
costs.
Regarding documentation, or the alleged lack thereof, Change Order No. 5 was
completely documented and contained voluminous supporting information
sufficient to confirm its approval. Perhaps the documentation was not made
available in confirmation of this work to the auditor, but it nonetheless, exists.
Ultimately, an approximate $300,000.00 credit was mutually agreed upon to
culminate the negotiations on this Change Order.
Finally, with respect to this item, the only "invoicing" necessary to comply with the
requirements of the Contract after approval of a Change Order is a monthly
Application for Payment. Change Orders may be billed per the percent complete
approved by the Project Administrator based on the detail contained within the
Change Order. The Application for Payment simply contains items approved on a
Schedule of Values utilized as a basis for payment under this Contract. The items
invoiced by the contractor are inspected/reviewed and confirmed monthly based on
the percentage completed as indicated per category by the contractor.
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The A201 General Conditions that govern this Project at Article 9.2 - Schedule of
Values, states as follows:

9.2.1 Before the first Application for Payment, the Contractor shall
submit to the Architect a schedule of values allocated to various
portions of the Work, prepared in such form and supported by such
data to substantiate its accuracy as the Architect may require. This
schedule, unless objected to by the Architect, shall be used as a basis
for reviewing the Contractor's Applications for Payment.
Use of an approved Schedule of Values on monthly Applications for Payment are as
required by Contract and is the industry norm. Moreover, the inspection of the
Work identified by a percentage complete is undertaken each month. A Change
Order, once executed by all parties may be included in the Schedule of Values on the
Application for Payment form and is similarly evaluated.
Page 23 of 26 - Paragraph 2 - Emenses Not Included jn Construction Fund

Change Order 8 has been discussed for quite some time. The majority of the Work
contained therein is known and has been authorized. There are some items,
however, that involve Life Safety, SFM, and Code-compliant items that continue to
add to the Work/scope and have not been fully provided for pricing.
Notwithstanding any of the above, it is estimated that the actual construction cost
will be very close to the estimated amount noted in the Compliance Audit of
$52,407,782.00.
Concluding Statement

This concludes commentary on items involving JCC and/or items of which JCC may
have knowledge. I would be happy to meet to discuss any of the foregoing prior to
presenting this officially if you so choose. Thank you for the opportunity to provide
this information.
Respectfully,
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3501 Ridgelake Drive

Metairie, Louisiana 70002-3610

504/831-7958

Fax: 504/838-6897

September 15, 2011
Dan Daigle, CPA, CIA, CFE
Assistant Legislative Auditor,
Director of Compliance Audit
RE: Audit for Compliance- .JetTerson Performing Arts Center
.Jetferson Parish LA.
Response to Draft document sent for review
Our Project: 06021
Dear Mr. Daigle:
We are responding to the draft report sent to us dated August 31, 2011.

Page 3- Table entitled: Performing Arts Center Expenses October 10, 2002 to June 10,
2011.
This table indicates Architectural Services provided by Perrin & Carter, lnc.(P&C) total,
$3,241,615. It should be noted that a large portion of these fees paid to PeiTin & Carter, Inc. are
to pay the many sub consultants working for P&C. These sub consultants include:
•
•
•
•
•
•
•
•

Anthony Gendusa, AlA, Architect
Moses Engineers, Mechanical and Electrical Engineers
Schrenk and Petersen -- Structw·al Consultant
BAI, LLC- Audio Consultant
Fisher Dachs Associates- Theatre Consultants
Fisher, Marantz Stone- Lighting Consultant
Bert Tully- Interior Design
Avall one Hardware Consultants

These fees also compensate P&C for all the expense of our own in-house staff that has been
working on the project since January 2007, as well as our daily on-site field representative and
direct expenses.

Page 6- Construction Management Conflict of Interest
It is unfortunate that the Parish authored an agreement using the terminology "Construction
Manager'' to describe P&C. P&C is not managing construction per the definition of
construction manager. The definition of construction management is the overall planning,
coordination and control of a project from inception to completion with the intent of meeting an
Owner's requirements in order to produce a functionally and financially viable project that will
be completed within an authorized time and within an authorized cost.

REGISTRATIONS
LOUISIANA

MISSISSIPPI

NEW YORK

MARYLAND

PENNSYLVANIA

GEORGIA

MISSOURI

VIRGINIA

A.42

PERRIN & CARTER, INC.
Response to Draft, Audit for Compliance
Jefferson Parish Performing Arts Center
Continued

9/15/11
Pg 2 of4

P&C does not control nor does P&C coordinate the construction of the project. The contractor,
JCC, controls the site and means and methods of construction. What P&C is managing, are all
the sub consultants listed above. P&C is completing all the applicable tasks outlined in Section 2,
Services, outlined in the 'management" agreement between Jefferson Parish and P&C. The
intent of this "construction management" agreement is for P&C to complete all the tasks that are
not in the construction administration agreement that P&C has with Jefferson Parish. With the
absence ofWisznia design team from the project during construction, P&C is responsible to
interpret the construction documents and answer the many questions that have arisen during the
construction. This has necessitated the need for P&C to develop drawings and information to
make the project constructible. Without collaboration between P&C and the sub consultants, this
project would not have been constructible. There is nothing unusual about the contractual
relationships between P&C and their sub consultants, nor is there any conflict of interest. All
parties are working together with the common goal of administering construction and keeping a
project with very unusual desi!:,rn problems moving forward.
P&C hired Anthony Gendusa, Architect, AlA, to be the professional of record for this project.
Since the Wisznia firm was released by the Parish, this project required a professional of record
during the construction administration phase. Mr. Gendusa shall be the professional of record to
eventually sign a certificate of completion issued by the State Fire Marshal. This certificate of
completion shall be required for a final occupancy certificate.

Page 7- Design Build Project
The second para!:,rraph of the reports reads, "Mr. Carter stated that in his opinion, the Center
project had become a design-build project" I said that due to the many design flaws in the
construction documents, P&C has had to produce so many design change drawings that the
project had ~ssent!ally become a design-build project; meaning, P&C is very often redesigning
the construction details found in the contract documents that do not work to keep the project
moving forward. There is no design-build agreement in place that would allow P&C to be a
designer and contractor, or for P&C to be running the project in a way that would benefit P&C.
In fact, the extreme number of design flaws in the original construction documents has caused
quite the contrary. P&C's two agreements with the Parish do not provide adequate scope or
funding for the 435 additional required drawings that we have completed. The intent ofP&C's
construction administration agreement is not to have P&C redesign a flawed design. The intent
of this or any Parish construction administration contract is for the architect or engineer to clarify
minor design or construction problems, and resolve minor construction issues. One case in point
to demonstrate the extent of extra work not within the scope ofP&C's contract that P&C was
required to complete without compensation is the following: P&C had to prepare computer
models to analyze the fly tower portion of the building to verify structural capacities for braces
being eliminated and modified. If this were not completed, there would not have been openings
for access to the stage area. This engineering work led to just a couple of redesign drawings.
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The time to complete this necessary work was hundreds of hours. There is no provision in our
contract with the Parish for completing this type of engineering work or compensating P&C for
this type of work. This work is clearly not construction administration, and it is clearly not
construction management, and it is clearly not a benefit for P&C. If P&C had not done this
work, who would have done it?
The last sentence of this section of the audit report reads, "Because P&C receives payment for
services on a monthly basis rather than on a work completed basis, there is no incentive for P&C
to expedite the construction process". P&C's contracts are based on lump sum amounts.
Jefferson Parish decided to disperse compensation to P&C on a monthly basis because the
construction issues related to the contract documents were so extensive, that this was the only
way P&C could be partially compensated for the enormous amount of work P&C was
completing. The monthly fee compensation has not kept pace with P&C's efforts. This high
profile project creates more incentive for P&C to keep it moving forward than any other project
in the Parish.
P&C has the pressure of filling in all the missing construction document pieces required for
construction, while this project is regularly reported in the media and regularly discussed at
council meetings. There is nothing that P&C could have done to make this project move forward
more quickly.

Page 11 - Change Orders Three & Five
The last paragraph of this section of the report reads, "Due to JCC calculating their invoices
using the Federal Means rates and not the actual rates paid, the Parish cannot demonstrate if the
labor rates billed to the Parish were appropriate." P&C does not agree with this statement. The
Work completed for change orders 3 and 5, was primarily concrete work. This additional work
was due to the details furnished in the contract documents not being constructible. Much of this
work was in response to the several hundred of structural details that P&C prepared. JCC started
to estimate and price the extra concrete work before the work was completed. In the best interest
of the Parish, it was agreed that industry standard rates for labor and equipment be used to
estimate the work. The Means Manual and AED Green Book are the standards that were used to
determine a fair price. Since the contractor owns much of the equipment on the job, this is
perhaps the only way for a fair equipment rate to be determined.
Sections 7.1 and 7.2 ofthe supplementary conditions states that wages paid for change order
labor shall be determined by actual rates, or if not available by the prevailing rates. Section 41of
the general conditions states that one of the ways change order work shall be paid for shall be a
lump sum to be agreed upon by the Design Professional and the Contractor, and approved by the
Owner. Section 01100- Summary, in the project specifications states that the AlA A201 general
conditions document shall be part of the contract documents as if that document was attached.
AlA A201 generally states that extra work shall be mutually agreed upon with the Owner,
Architect/Engineer, and Contractor.
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These are ambiguities in the construction documents. For this reason we consulted the attorney
hired by the Parish to ask his opinion what would govern the change order pricing calculations
and requirements. The attorney informed us that a change order price can be any amount that is
deemed to be reasonable, and the Owner, AlE, and Contractor agree upon.
Actual labor and equipment rates were not used since the change order was being estimated
before all the work was completed. Actual rates would have been used if this work were being
completed on a Force Account basis. This work was not very easy to completely define during
the early months of estimating while revision drawings were still being developed, so the
contractor was estimating projected man-hours for labor before all of the labor work was
complete. By the time the final concrete work of change order 5 was completed, there was a
good handle on how much time the contractor had taken. Although this was not a force account,
P&C and the Parish requested time sheets to substantiate the labor man-hours. The Contractor
furnished time sheets for all of the concrete labor.

Page 12- Change Order Six
P&C was not under contract with the Parish when the project was bid, when the Parish accepted
the contractor's bid, or when the construction contract between JCC and the Parish was
assembled. The Parish assembled the contract documents that include insurance and bonding
requirements. The Parish bid documents require that proof of insurance and bonding is included
with a contractor's bid on the bid day.
We understand that JCC has forwarded insurance certificates to Jefferson Parish on an annual
basis at the Parish's request.
Please feel free to contact me at any time to discuss the project.
Yours truly,
'/'}~----<"~

/-J.

~

MICHAEL A. CARTER, P.E.
President
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1011 SEP I 4 AM 9: 03
13 September 2011
Mr. Dan Daigle, CPA, CIA, CFE
Assistant Legislative Auditor and
Director of Compliance Audit
Post Office Box 94397
Baton Rouge, Louisiana 70804-9397
Re: Audit Report
Jefferson Parish Council
Performing Arts Center Project

Dear Mr. Daigle:
Thank you for providing the opportunity for me to comment on the August 31,
2011-draft of your compliance audit on the Jefferson Parish Council- Performing Arts
Center Project ("Draft Audit"). In response to your letter, I offer one point of
clarification.
On page five of 26 of the Draft Audit, you state that, "In addition, the Parish
awarded the construction contract to JCC on November 15, 2006...." On November
15, 2006, the Jefferson Parish Council passed a resolution to execute the construction
contract. Enclosure No.1. The February 12, 2007-construction contract states, "The
Chairman .•• by virtue of Resolution ... adopted the 15th day of November, 2006, does
hereby grant ... unto Contractor the contract ... for construction ...." Enclosure No.
2.1

Sincerely,Y~

1

~~~
/_,
M~r~\isznia Architect, AlA
Principal

Enclosures (2).

The enclosed copy of the Performance Bond is missing the second page.
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I

Enclosure No. 1

I
On mollon d Mr.

.......,. wu ollef.t:

I •••••·

•condnd by Mr. Young. the folowfna

RESOLUTION NO. 1DISM

d J. c.lde.,.. &
Co•• Inc. for Iebar, meiSflell end equlprMfC to CIOnltruc:t lhe
Perlonntug Arts Cenler PI L8AIIe Partt (Counc:l DIPirtct 12) In lhe
amount d sa.-,ooo.oo 1n1m ~ MceMd unc1er Bid No. soa1.ue ~en November 7, 20015 tar the o.p.m.nt ot Pelka
A r8SOiutlon .,ea:epll1.....,...,.1g lhe loWIIt rwpol'llible bid

and~L

NOW, THER!FORe. BE IT R!SOLVI!D by the ........, Perilh Council
d .tetrer.cn Parilh. Loulllena, ecUng .. goyemng aucholtly d the O.,.mwnt of
Parka and Recrullan d l?id Pedlh:
SECTION 1: n.t the lcwell.-ponaible bid of J. c.lciarrwa & Co., Inc.
for labOr.~ .nd equipment to
Pwbi ... lg Arts CerMr lit
Lasalle P.r1c (Council Diltrict 12) In .,. amount d S2tS,585,000.00 from bld8
I1IC8iwld under Bid No. 50-81448 ~ on November 7, 2006 be Md ia
'*-by II(;CIPted forh ~of P8lb Met RecfMI!an.
SECTION 2: That the Ch8lnMn of the Counc1. or In hla llbMnce, the
Vlce-Cheinnen II heNby ~ to 4tUQM .ny cornet doc:urnenls to g;.,.
ef'fecllo lhla acceptance In -=orciMce wllh lhe ~end~.
SECTION J: The coet of $28,585,000.00 II to be charged to 4517~

conslruct.,.

74154-58715.001.
The ~ rwac1ut1on hrllng been •~ to e ~ !he
thereon wu .. follows:
YEAI: 7
NAYI: NGne
ABSENT: NoM
The I'8IOiullon wu dcleNd to be edopled on thll the 1f!' dey of

wu

~.2008.·

WCI0002607
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Enclooure No. 2

I

AGREEMENT

BE1WEEN .

THE JEFFERSON PARISH COUNCIL

AND
(INSERT NAME OF CONTRACTOR)

~REEMENT

M

tf·

THIS
made end entered Into on thlt}JiLdey of
'<
2002., by
end between the ~ Parish Council, ac:tlng, • the contacl requires, either on b
behalf or •
the governing euthority d the political subdivision which his the legal authority and reepcnlblllty for , .
es7eement end for whom the Work is being performed, hereinafW C8lled ~. ~ herein by
b Chelrman, John F. Young Jr. end hileuthorized agents, duly authorized to ect by virtue d Resolution
No. 108544, edopted the 16"i dey d November, 2006, which 11 rnede e pert hereof, 8nd J. Caldarera &
tnc., t.eitlllfler c:aled" Confrador".

eo..

folowl:

NOW THEREFORE, for the consideretions hereinlfter expr•sed. the pertJea do agree •
SCOPE OF WORK

The Chehnan ol the Jefferlon Perlah Councl, John F. Young, Jr., by vlnue d Relolution No.
108544, edopted the 1511 d8y of November, 2006, does hereby CJ8nl and canflrm unto Contractor the
CCIIIIJac:t in the arnourt ol TM!Jbr.S!x Mjljgn Fjye Hundr!d Sbdy-FJye Dpen" [)QIIIr! (l
26,5§5.QQQ.OO\, for construction of the Performing Arts Center, • per the G....a Condltlolw, any
Supplementary Conditions, the Drewinga end Spec:f'IC8IIona on fie In the omc. d the CtWf ~for the
Parllh d Jetf.-.on under PropoHI No. 50-81+49, and the Connctor's wrllten Bid propoul dated
Ncwtmbtr 7. 2008. copies of which are attached hereto and made a part henK11.
The Conlrector and b successors end allignl hereby agree to perform the Co'*Kt wei and
falthfuly In 11r1ct conformity wtlh the terms end condiUonl of the Contract. Including the Gener8l
Condllonl, any Supplementary Conditionl, the Drawings and Speclficationl, the lnatructiorw to Bidders,
and Contractor'l written Bid propoMI altached hereto.

OWNER'S REPRESENTAliVE
I

t-'0

The Oepertment of Parka and Recreation or lis delignee, II reapawlble for or designed 8~
Project which Ia the subject ol this .Agreement and is herelnefta' referred to • the Delign Profeuloni, ~
who II to actaa Owner'a representetlve, and who ia to assume all duties and reaponsiblltiel and have ·~
rights and authority assigned to the Design Professional In the General Conditionl in c:onnectlon with • c
completion of Work In ICCOrdance with the General Conditions.
~
3o
PAYMENT AND PERFORMANCE BOND
~ 'f!
-4N
Contractor hereby fnnly and truly blnda himself • princil* with
as surety, urO ~
the Owner In the fuH and true sum of S Twenty-Six Million Flye Hundrld Slxty£1\11 TlpMnd OoiJaA Jl ~
26.565.0QQ.QO) for the payment whereof Contrector end Surety bind themselves, their heirs, execute«
admlnistretors, successors and assigns, jointly and severally, firmly by these presenls, eccording to ttf ~
terms anct conditions of the atteched performance and/or labor and materia~~ peyment bond(s).
o ...,

-

om

CONTRACT TIMES OR TERM

"~

~~

~~
1-A.,

For construction contracts. the Contract Times, as set forth herein, shal commence to run on lhl ..,.
dete of execution or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed. The crWork wll be substantially completed within 1Z.Q days after the date when the Contract Times commenj ~
to run as provided above, and completed and ready for fNI acceptance in accordance with the Ge'*" ~
Conditions wllhin ~ days after the date when the Contract Times commence to run. This tml w
allocltion ellows for mz dlys of lost production due to inc:lement weather.
N 3

-

~i
:r
LIQUIDATED DAMAGES

WCI000259S
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In accordance with Section 17 of the General Conditio!'ls, Owner and Contraclor agree that u
stipulated ("'iquidated•) damages for delay (but not as a penalty) Contractor shall pay the Owner Five
l:fundred DollarslSSQO.OOl for uch day after the time specified for Subetential Completion unti! the Work
is IUbstentialy complete. After Substantial Completion d the Work Contractor shall pay to the Owner
Five Hundred Oolars CS5QO.OO) for each day after Substantial Completion until the Work is cxmplete and
raady for final acceptance In accordance with the General Conditions.
Also, In addition to end not In lieu of the foregoing liquidated damages, Owner end Contractor
agee that Owner shall be entitled to recover from Conlractor or Contractor's surety addlllonal liquidated
damages In accordenoe with Section 17 of the General Conditions.

PAYMENT AND TERMS

The Owner binds and obligates itself to pay to said Contractor on proper completion d the Work
under this Agreement those amounts due under the terms and conditions set forth In the General

Conditions auached hereto.
Notwithstanding anything to the contrary in the foregoing, Contractor acknowledges and agrees
to an annual
appropriation dependency requirement to the etfed that the renewal and/or c:onlinuation of this
Agreement is contingent upon the appropriation of funds to fulfill the requirements d the Agreement If
the Owner fals to appropriate suffiCient monies to provide for payments under Vlis Agreement, the
Ageement shal terminate on the last day of the last fscal year for which funds were appropriated. This
ground for termination is in addition to any other grounds that are Identified In the General Conditions or
the Supplementary Conditions.

that.

put~Uant to the applicable Laws and Regulations. this Agreement Is subject

CONTRACTOR'S REPRESENTATIONS
In order to induce Owner to enter Into this Agreement, the Contractor makes the following
~tfons:

1.

Contractor has visited the Site, has familiarized himself with and is satisfied as to the
Mture and extent of the Contract Documents, Work, locality, and • to all general, local
and Site conditions and federal, state, and local Laws and Regulations, which may affect
COlt, progress, performance or furnishing of the Work.

2.

Contractor has examined and carefully studied the Contract Documents (Including any
Addenda) and the other retatec:J data identified in the Bidding Documents including
,echnical data ...

3.

Comr.ctor has carefully studied au (1) reports of explorations and teats of subsurface
conditions at or contiguous to the Site and aR drawings of physical conditions in or
relating to existing surface or subsurface struaures at or contiguous to the Site (except
Underground Facilities) which have been identified In the Bidding Oocurnents or in the
Supplementary Conditions and (2) reports and drawings of a Hazardous Environmental
Condition, If any, at the Site which has been identlied in the Bidding Documents or in the
Supplementary Conditions. Contractor accepts the determination, If any, set forth in the
Bidding Documents of the extent of the "technical data" contained In such reports and
drawings upon which Contractor is entitled to rely. Contrador acknowledges that such
reports and drawings are not Contrad Doamlents and may not be complete for
Contractor's purpose. Contractor acknowledges that Owner and Design Professional do
not assume responsibility for the accuracy or completeness of information and data
shown or indicated in the Contract Documents with respect to Underground Facilities at
or contiguous to the Site. Contractor has obtained and carefully studied (or assumes
respon5ibility for having done so) all such additional supplementary examinations,
investigations, explorations, tests, studies and data concerning conditions (surface,
subsurface and Underground Facilities) at or contiguous to the Site or Olherwise which
may affect cost, progress, performance or furnishing of the Work or which relate to any
aspect of the means, methods, techniques, sequences and procedures of construclion to

WCI0002600
A.49

.
be employed by Contractor 'and safety precautions ·and programs incident therMo.
Comactor does not consider that any 8ddttional examinations, Investigations,
expforations, tests, studiea or data are necessary for the performance and furnishing cl
the Work at the Contract Price, within the Contract Tines and In aocordence with the
other terms and conditions of the Connct Documents.

4.

Contractor Is aware cl the general nature of work to be performed by Owner and OChers
at the Site that relates to the Work as Indicated In the Contract Documents.

5.

Contractor has correlated the information known to Contractor, Information and
observations obtained from visits to the Site, reports and drewlngs identified In the
Contract Documents and all additional examinations, Investigations, ~tions. tests,
studies and data with the Contract Documents.

6.

Ccnractor has given Design Prclessklnal ..aten notice of all contlcts, emn,
ambiguities or discrepancies that Contractor has discovered In the Contract Documents
and the written resolution thereof by Design Professional is acceptable to Conlrllctor, and
the Contract Documents • • ge,..uy sufficient to Indicate and convey an understanding
of all terms and conditions for perfonnance and furnishing d the Work.

CONTRACTOR • S REPRESENTATIONS FOR NON..CONSTRUCTION CONTRACTS
1.

Contractor has visited the Site, has familiarized himself with and is
satisfied as to the nature and extent of the Contract Documents, Work.
Locality, and as to all general, local and Site conditions and federal,
state, and local Laws and Regulations, which may affect cost. progress,
performanc:e or furnishing of the Work.

2.

Conlractor has examined and carefully studied the Contrad Documents
(Including any Addenda) and the other related data identlfl8d In the
Bidding Documents including "technicat data. • relating to the
requirements for the services, equipment, materials or supplies.

3.

Contractor Is aware of the general nature d work to be performed by
Owner and others that relates to the Work as indicated in the Contract
Documents.

4.

Contnlctor has correlated
information and observations
drawings identified in the
examinations, investigations,
the Contract Documents.

5.

Contractor has given the Owner or the Delign Professional, if any, written notice
of all conftids, errors, ambiguities or dila'epancies that Contractor has discoVered
In the Contract Documents and tlie written resolution thereof Is acceptable to
Contractor, and the Contract Documents are generally sulf'ICient to indicate and
convey an understanding of all terms and conditions for performance and furnish
of the Work.

the inform8lion known to Contractor,
obtained from visits to the Site, reports and
Contract Documents and an additional
explcntlona, tests, studies and data with

ASSIGNMENT

Neither the Owner nor the Contrador shall assign, sell, transfer or otherwise convey any Interest
In this Agreement. including any monies due or to become due to the Contractor under the contract.
without the prior written consent of the other, nor without the consent of the surety unless the surety has
waived its right to notice of assignment. Unless specif~eally stated to the contrary in any written consent.
no assignment. sale, transfer, or conveyance will ad as a release or discharge of a party from any duty or
responslbitlty under this Agreement or the General Conditions.

WCl000260J
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..
SUBMISSION TO JURISDICTION OF JEFFERSON PARISH COURTS
This Agreement shall be deemed to be a con1ract mac:le under the a.ws of the State of Louisiana,
and for ell PlJI'POMS shall be interpreted in its entirety in accord8nce with the laws of said State. The
cont1'11ctor hereby agrees and consents to the jurisdiction of the COUitl of the State of Louisiana over its
person. The parties hereto agree that the sole and exclusive venue d any suit or proceeding brought
111
pursuant to lhls c:onnct shall be the 24 Judicial District Cot.rt for the Pnh of Jetferlon, State of

Louiliane.

ENTIRE AGREEMENT

Thll Agreement and the attached documents represent the entire agreement between the Owner
and Contractor and supersede all prior nepotiations, representations or agreements, either written or oral.
This Agreement m.y be amended only by a written Instrument signed by bo1h the Owner, through Its
Councl Chairman, and the Contr.ctor.
SEVERABILITY CLAUSE
Any provlllon or part of the Con1ract Oocumenta held to be void or unenforceable under any Law
or Regulation shaU be deemed stricken, and aU remaining provisions shaH continue to be valid and
binding upon Owner and Contractor, who agree that the Contract Documents shaH be reformed to replace
such stricken provision or part thereof with a valid and enforceable provision that comes as close as
possible to expressing the intention of the stricken provision.
Thua done and signed on the date first above written, in the presence of the undersigned

ccmpelent wltnenel.

WITNESSES:

BY:

J. Caldarera & Co., Inc.

WCI0002602
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•

•

PERfORMANCE BOND
load lo•. 26-eo-u-

t<HCIN ALL MEN BY THESE PRESENTS:

That W8, _J_._ca_lu_re_ra_6_eo.p.....;...fl1....._.,Inc~.~20~l~W'11'1ood~l~~~Jlr'~i~Ye...:;'...;;LaJ';.;;.;..;;.lac=e,...,LA~70068.......,......._ _
(Name of contiiCb')
·
1

~~----------c~on~~-ra_c_Ua~~~-~~~-------------(Corporation, Pamerthlp. etc.)

.

.·

.

PROVIDED, FURTHER. that the aald Surety, for value received, hereby
.
stipulates and agrees that
change, extension of lime. alteration Or addlaon to the
lelms d fw. contract or to 1he work to be performed thereunder or the ·~
aCCOI'nP8r'Mng the.aame shall In any Wise affect Ita obi~ on thfa bond, and It doe&
herebY waJve notice of any such change, extension of time, aheration or addition to 1he
terms of the contract or to the work or to the apecfficatlons.

no

PROVIDED, FURTHER. that this bond shall Inure solely to the benefit of the
OWNER and Is SUCCe8$0rs or assigns, and no oCher person shal have any right of
action based hereon.
·

WCI0002603
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.•

.
LABOR
.,.. Jo. 26-10-U

'

AND MATERIALS PAYMENT BOND
.

.

KNON AU. MEN BY THESE PRESENTS:
Thet we.

J. Cddarare • Callpany, Inc. 201 WOOdland Drive, LaPl.ce, LA 70068

(Name of Connc;tor}

a

corporation

(Corporation, partnership, etc.)

c.led -F»rtndper, and

National lhdon lire Insurance ec.paay of P1tallur11J, PA

(Surety) ·

.

~ authoftzed to transect business. In the Stale of Louisiana, heieinafter called
held and firmly bound~ the~ P~~~,.,.

·sUnttv"
•.,..
e~~Jied """wnet', In the penal aum of
~dl~_n&i
csz,.m.,ooo.oo·-4 1n lawful money InS~

-• n-

PiYiMfi

Dohrw

.sum

wiD ana iUIY tO 5i i'nade, we bind ourHJves. our nen, exec:Utoil, lidmlnlttratcn,
and IUC:CeSIOrl. joinUy and severally, ftrmty by lt!eH presents.·

=·the

THe CONOJT10N OF THIS OBUGATION it auch Vlat
Principal
.
ain co:with the Owner. dated the
day of
_ _ _ • 20 _
• • eopy Of which Is hei'itO
end m.de a
~~~~~....cons·
Of ihe Jefferson Parish Performing Me Center.

II~

n:yment

NOW, TH.EREFORE, H the P~ $h8l ~pdy
to all
persons, firms. subcontrectort, and corporations fuinilhlng me
for or perf~
labor In the Pf'DQCUtion of the work proVided for tn sud1 contrac1. end any .uthorized
extension ot modlftcallon thereof, including al amount due for maSedela,lubricanta, ol,
gasoiM, co.l and coke, repatra on madlinefy. ~nt end tools, conaumed 01 uaed
In oonnect1on with ·the construction of such work, end aJI Insurance Dntrnlunw on •Jd .
work. ahd for al labor, P8ffonned tn such work whether by aubc:lonhctor or oCherwfM,
then thlt obUgetlon shal be void; otherwiH to remain in full force and effect.

PROVJOED, FURTH~R. that the satd ~.for value~. hereby
stipulates and . -.. tt.t. no mange, extension d time, elteratJon or 8ddiUon to the ·
\erma of the contract or to the Yio!'k to be per1olmed thereunder or~ ~JC8tlon
eccompenylng 1he same shall tn any wise affect Its oblkletlon on 1hls bond, end It doee
heteb)i wafve -notice of any such change, extension of tli'ne. al\eratton cr addition to the
terms of the.oontract or to the work or \o the speclf'atlons.
·
PROVlDED. FURTHER, It is expressly uncktrstood and agreed tt\et this Bond Is
given In accordance with and limited 1o claims and claimants expressly covered by LSA·
R.S; 38:2241 to 2248 inclusive. Final settiemen\ between Owner and the Contractor
shaD .o.cg abridge the tight of any beneftcia~Y hereunder. whoM-claim may be
unseti~.
·
IN WITNESS WHEREOF, thl$ ·instrument b exeeuted In _ _C~4~)- - -
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A.53

~~-----~·~-~-···---------------------

.·
,·

•

.

201 Voodlalld Drl•e, Ld'lace, LA 70066

J. Caldarera &
~).

eo.panz,

Inc.

(Ackha)

201 Woodland Dri•e, LaPlace, LA 70061

(Addrua)

Katioul Union Fin Iuurance Co!pany of Pittaburp, PA

(Surety)

P.o • .brewer 51187,

Lafayette, JA 70Se5-ll.87

(Addre.)
Attorn.y in Fact

(Title)
P.O. Dr-r 5U87, Lafayette, JA 70505-1187

2.

(Address)
DATE OF BONO must not be prior to date of Contrad:
Correct Name of Contractor.
A Corporation, a Partnership, or an Individual.

3.

Correct Name of Surety.

4.

Authorization to Sign Must be Attached.

NOTE:

1.

WCI0002605
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. •'

• · Amiricaa Home Allurance ComPA
' NatiODAI UnJoa FlreiD111rance Collllay orPittsburch, Pa.

-

POWER OJ ATIORNEY

.Priac:qlll Boad Oftiec: 10 PiM SVect, ~ew York, N.Y. I 0270

No1 ]l·B-l9!66

'·'

KNOW ALL Mart BY TBU& PRESENTS:
T1ula ~ HoaM Asnraace eo.np.oy, a New Yot\ COI'pOI"Ilion. and Nllional U.ioD Fire lnsutiiiCC CompMy of Pitublqh. Pa., a
Pcllas)'IWIIia ~ . . . each lwftby appoiDt
.
.
. -samoa C. R•y, David Patrfek Daalcl, Rltpla Eucue Pool: of Lafayette, Loulslaa-

its lnle MCI lawftJl AUOnle)'(s)-la-Firaet, wilh filii authority to execute oo its behalf bonds, undertatinas. recopizancelllld Olhcr c:onuacu or
iadannlty IIMI wridap obliptory In the nature tflcnof, issued in the course of its business, llld co biAd lhe n:spec:dw COfiiiiii\Y lherlby.

IN WITNISS WIIERJ:OF. Americln Home Assurance Company and Nalioaal Union
cxec:ulld . . . ,......

rwe Insurance Company of PIUI&tqh~ PL laave nth

..
-------------------------------------------------------------------------------------------------------------~--STAUOFJIIEWYORK

}

COUNTY OJ NEW YORK }a.

Oa 6il Jal ay of Scptm!w 20Q.l before me CIIJie lbe
above nand em.r of Allleriaa Heme Aaunncc Co.ftpany and
Nlliollll Uaioe FIN IIIIUI'IRCe Comp.y of Pittsbu~P. PL to me
pcnoiiiDy bMiwn 1o be the Jadiviftull anct oftlcer described herein,
n leba....,.. .., be exec:utM lbc roreaolaa iascnlmalt and
af'fixed lbc salt or Slid cerponlioas dleta8 by lliWirity of bis
eftic&.

CERTIFICATE
&.pia of aull lloea . . , _ tly 1M lloer41 of Dinc:tors of Amcricen Home AlllltlnCC Compuy aod Nationll Union f'n llls1awlce CC~ft~PA~~yof
,_...._ PL • M8)l II. 1976:
"RESOLVD, IMtlba Oaainua oflhe &o.d, 1M Praldcnt, or any Vice President be, and hereby is, au1horized 10 appoinl AKomc)'l-ia-FactiO repn11et11
llld ICl for llld • bdallf ff1 die Conlpuot 10 cxecu~e banda, lllldcrtaJtiap. ~ and 011w COIIUids or indanniry and Millnp oltlipaory in 1M
llll11R .....f, ... IOalladllhento lhe corpena1c sal oflllc Compall)', ia !he ...-ctiocl ofilsltlnly lluslnc:ll;

-QSOLVD, lltll lbc ........_ ud.111111alioa or IIICit officers ·and dw seal of the Company -Y be affixed 10 aay audl Po- of AIIOnley or 10 any
ceniftclle relllina faento t.y ~ Mil lAY such Po_. or Attom&y or cctlifacate barin& such C.CSimile lipatura or f.csiniJia ..., 111*11 lie valid and
billdlllt upolllhe
wllellao.aftiMd wiclt rapeet 10 1ft)" bond, Ulldctakina. rccopiuncc or. Oilier c:onir.ct of indemnity or wrifin& obliplefy ift the
IIIIUiedlenof';

c_,..,.

"RESOLVD, llal tny IUCb AllonM)o-iii-Fact dcliverin& a· tec:retarial ccl1ification lhat the forqoina resolutions Ifill lie in effect
ceniflcalion the dlle thereof, said date 10 be not later than the date of delivery !hereof by such AUomcy-in•Fact."

IM)'

iciMn in ~

I. ElizHctb M. fliCk, $ccnwy or Amcric:an H - ASSUt811« Comp~ny 111C1 of National Union File lnsutarlc4 Company orPi!IJburah. PL 4lo heRby ccJ1i(,
IU!Ihe foR&oina C11CC1J* of llaoluliona adopted llylhe Boards or Dircaoq of lhcsc corpcnlions. and lilt Po~ of AtiOmC)· ia!llld JIUI'SUIRl thereto. •rc
IIVC and oonecl, IRII111a1 Mdllbc llaolutioas IGCIIhc Powers of Anomey are ill full rorce and efrcct.

IN WITPfESS WHEREOF, I hl1ft hcreuMo Jet my hand and 111i:xcd lhc facsimile seal of acb corporalion .

SI .. CU99J
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