
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

FIDELITY AND DEPOSIT COMPANY CIVIL ACTION NO. 11-2722

OF MARYLAND and ZURICH AMERICAN

INSURANCE COMPANY

JUDGE 

VERSUS

BENETECH, LLC, MAGISTRATE

WILLIAM J. BENNETT and

WILLIAM A. BENNETT

COMPLAINT

The Complaint of Fidelity and Deposit Company of Maryland (“F&D”), a corporation

organized under the laws of the State of Maryland, with its principal place of business in the

State of Maryland, and Zurich American Insurance Company (“Zurich”), a corporation

organized under the laws of the State of New York, with its principal place of business in the

State of Illinois, through undersigned counsel, with respect represents:

PARTIES

I.

Made defendants herein are:

a. Benetech, L.L.C. (“Benetech”), a Louisiana corporation with its principal

place of business in Orleans Parish, Louisiana;
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b. William J. Bennett, upon information and belief, a resident of Atascosa, Texas;

and

c. William A. Bennett, upon information and belief, a resident of New Orleans,

Louisiana.

JURISDICTION AND VENUE

II.

The amount in controversy exceeds $75,000.00 exclusive of interest and costs.  This

Court has jurisdiction pursuant to 28 U.S.C. § 1332.  

III.

Venue is properly placed in this Court pursuant to 28 U.S.C. § 1391(a).

GENERAL ALLEGATIONS

IV.

F&D is a surety company which issues payment and performance bonds and stands

as surety for selected contractors.

V.

Zurich is a surety company which issues payment and performance bonds and stands

as surety for selected contractors.

VI.

Benetech is a contractor in the business of performing construction work.
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VII.

In order to submit bids on and obtain certain projects, Benetech required bid,

performance and payment bonds, and sought to obtain these bonds from F&D and Zurich.

VIII.

On or about September 1, 2009, Benetech, along with individual indemnitors William

J. Bennett and William A. Bennett (hereinafter “indemnitors”), executed an Agreement of

Indemnity (“Indemnity Agreement”) with F&D and Zurich for various contracted projects.

IX.

Under the Indemnity Agreement, the Indemnitors agreed to the following

indemnification provisions:

INDEMNITY

Second: The Contractor and Indemnitors shall exonerate, indemnify,

and keep indemnified the Surety from and against any and all liability for

losses and/or expenses of whatsoever kind or nature (including, but not limited

to, interests, court costs and counsel fees) and from and against any and all

such losses and/or expenses which the Surety may sustain and incur: (1) By

reason of having executed or procured the execution of the Bonds, (2) By

reason of the failure of the Contractor or Indemnitors to perform or comply

with the covenants and conditions of this Agreement or (3) In enforcing any

of the covenants and conditions of this Agreement.  Payment by reason of the

aforesaid causes shall be made to the Surety by the Contractor and Indemnitors

as soon as liability exists or is asserted against the Surety, whether or not the

Surety shall have made any payment therefor.  Such payment shall be equal to

the amount of the reserve set by the Surety.  In the event of any payment by the

Surety the Contractor and Indemnitors further agree that in any accounting

between the Surety and Contractor, or between the Surety and the Indemnitors,

or either or both of them,  the Surety shall be entitled to charge for any and all
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disbursements made by it in good faith in and about the matters herein

contemplated by this Agreement under the belief that it is or was liable for the

sums and amounts so disbursed, or that it was necessary or expedient to make

such disbursements, whether or not such liability, necessity or expediency

existed; and that the vouchers or other evidence of any such payments made

by the Surety shall be prima facie evidence of the fact and amount of the

liability to the Surety.

X.

A true copy of the Agreement of Indemnity dated September 1, 2009 is attached as

Exhibit “A.”

XI.

Subsequent to the execution of the Indemnity Agreement, Benetech entered into

contracts with the United States Army Corps of Engineers (the “Corps”) for Project Nos.

W912P8-09-D-0021-0001-01 and W912P8-09-D-0021-0002-01 (the “Projects”).

XII.

At the request of the Indemnitors and in reliance on the Indemnity Agreement, F&D

executed statutory payment bonds bearing nos. 08963541 and 08953535 (the “Bonds”)

naming “Benetech, LLC,” as principal.

COUNT ONE:  INDEMNIFICATION

XIII.

Pursuant to the Indemnity Agreement, the Indemnitors are liable to indemnify F&D

and Zurich and hold them harmless from all losses and/or expenses (including, but not
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limited to, interests, court costs and counsel fees) and from and against any and all such

losses and/or expenses which F&D and Zurich may sustain and incur by reason of having

executed the Bonds for the Projects.

XIV.

Howard Pile Driving Company, Inc., a subcontractor working on the Cataouatche No.

1 & 2, Estelle No. 2, Hero No. 1 & 2, Planters No. 2 and Westwego No. 2 Pump Stations

project (“Cat/Westwego Project”), filed a Complaint against F&D and Zurich seeking

damages of $152,964.20 for non-payment of materials and labor furnished in connection with

the Project.

XV.

Anders Construction, Inc., a subcontractor working on the Cat/Westwego Project,

filed a Complaint against F&D and Zurich seeking damages of $148,255.00 for non-payment

of materials and labor furnished in connection with the Project.

XVI.

Safway Services, LLC, a subcontractor working on both the Cat/Westwego Project

and the Bonnabel Suburban project, filed a Complaint against F&D seeking damages of

$117,923.74 for non-payment of materials and labor furnished in connection with the

Projects.
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XVII.

F&D and Zurich paid to Thermacor Process $120,109.00 in full and final settlement

of Thermacor Process’s claims against F&D and Zurich on the Bonnabel Suburban project.

XVIII.

F&D and Zurich paid to Fucich Contracting $36,381.86 in full and final settlement

of Fucich Contracting’s claims against F&D and Zurich on the Bonnabel Suburban project.

XIX.

F&D and Zurich paid to Cummins Mid-South, LLC $500,000.00 in full and final

settlement of Cummins Mid-South’s claims against F&D and Zurich on the Bonnabel

Suburban project.

XX.

F&D and Zurich paid to Professional Service Industries $1,190.40 in full and final

settlement of Professional Service Industries’ claims against F&D and Zurich on the

Bonnabel Suburban project.

XXI.

F&D and Zurich paid to Safway Services $45,529.11 in full and final settlement of

Safway Services’ claims against F&D and Zurich on the Bonnabel Suburban project.
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XXII.

F&D and Zurich paid to Equipco $190.60 in full and final settlement of Equipco’s

claims against F&D and Zurich on the Bonnabel Suburban project.

XXIII.

F&D and Zurich paid to Premier HVAC Sales $24,949.96 in full and final settlement

of Premier HVAC Sales’ claims against F&D and Zurich on the Bonnabel Suburban project.

XXIV.

F&D and Zurich paid to Plaas Incorporated $259,940.51 in full and final settlement

of Plaas Incorporated’s claims against F&D and Zurich on the Cat/Westwego Project.

XXV.

F&D and Zurich paid to Keymel Technologies $6,244.43 in full and final settlement

of Keymel Technologies’ claims against F&D and Zurich on the Cat/Westwego Project.

XXVI.

F&D and Zurich paid to DR Services $508,645.75 in full and final settlement of DR

Services’ claims against F&D and Zurich on the Cat/Westwego Project.

XXVII.

F&D and Zurich paid to LaFarge Concrete $41,476.40 in full and final settlement of

LaFarge Concrete’s claims against F&D and Zurich on the Cat/Westwego Project.
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XXVIII.

F&D and Zurich paid to Thomas Insulation $564,191.65 in full and final settlement

of Thomas Insulation’s claims against F&D and Zurich on the Cat/Westwego Project.

XXIX.

F&D and Zurich paid to Industrial Equipment Sales & Service $34,337.50 in full and

final settlement of Industrial Equipment Sales and Services’ claims against F&D and Zurich

on the Cat/Westwego Project.

XXX.

F&D and Zurich paid to Walter J. Barnes Electric Co., Inc. $540,272.71 in full and

final settlement of Walter J. Barnes Electric Co., Inc.’s claims against F&D and Zurich on

the Cat/Westwego Project.

XXXI.

F&D and Zurich paid to Premier Fence Co. $40,000.00 in full and final settlement of

Premier Fence Co.’s claims against F&D and Zurich on the Cat/Westwego Project.

XXXII.

F&D and Zurich paid to NES Rentals $155,005.19 in full and final settlement of NES

Rentals’ claims against F&D and Zurich on the Cat/Westwego Project.
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XXXIII.

F&D and Zurich paid to Equipco $20,145.32 in full and final settlement of Equipco’s

claims against F&D and Zurich on the Cat/Westwego Project.

XXXIV.

F&D and Zurich paid to Melco Steel, Inc. $3,300.00 in full and final settlement of

Melco Steel, Inc.’s claims against F&D and Zurich on the Cat/Westwego Project.

XXXV.

F&D and Zurich paid to A&A Enterprises $2,230.53 in full and final settlement of

A&A Enterprises’ claims against F&D and Zurich on the Cat/Westwego Project.

COUNT THREE: REIMBURSEMENT

XXXVI.

F&D and Zurich reaver each of the allegations in paragraph I through XXXV.

XXXVII.

Under Louisiana Civil Code articles 3048, et seq., F&D and Zurich are subrogated to

the rights of the Corps against Benetech by virtue of its satisfaction of claims against the

Projects.

XXXVIII. 

Further, defendants  Benetech, LLC, William J. Bennett, and William A. Bennett are

liable to F&D and Zurich under La. Civ. Code arts. 3048-3049 for reimbursement of all
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amounts paid toto Benetech suppliers, materialmen, or subcontractors in satisfaction of said

claims against the Projects, which payments include loss of $2,904,140.92 plus expenses

incurred, less recovery of $30,027.25.

COUNT THREE - ATTORNEYS’ FEES AND COSTS

XXXIX.

F&D and Zurich reaver each of the allegations in paragraph I through XXXVIII.

XL.

Despite amicable demand,  Benetech, along with individual indemnitors William J.

Bennett and William A. Bennett, have refused and/or failed to honor their indemnity

obligations to F&D and Zurich.

XLI.

Pursuant to the Agreement of Indemnity, Benetech, LLC, along with individual

indemnitors William J. Bennett and William A. Bennett, are liable, without limitation in

connection with this action, to  F&D and Zurich for all attorneys’ fees, costs and expenses

incurred or expended by F&D and Zurich by reason of F&D and Zurich having issued the

bonds, and F&D and Zurich have the right to enforce indemnitors’ indemnity obligations

under the Agreement of Indemnity.
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WHEREFORE, after due proceedings are held, Fidelity and Deposit Company of

Maryland demands judgment against Benetech, LLC, William J. Bennett, and William A.

Bennett, as follows:

a. That there by judgment in its favor and against defendants Benetech, LLC,

William J. Bennett and William A. Bennett, jointly and in solido, in the

amount of $2,904,140.92 plus expenses incurred less recovery of $30,027.25

for reimbursement for all sums expended in satisfaction of claims against the

Bonds and/or under the Contract;

b. That there be judgment in its favor and against defendants Benetech, LLC,

William J. Bennett and William A. Bennett, jointly and in solido, for all

liabilities, losses and expenses, including costs and attorneys’ fees, incurred

by F&D and Zurich as a reason of having executed the Bonds on the Projects;

c. That there by judgment in its favor and against defendants Benetech, LLC,

William J. Bennett, and William A. Bennett, jointly and in solido, for all costs

and attorneys’ fees incurred in bringing the captioned action; and

d. For such additional relief as this Court may deem just and proper.
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Respectfully submitted,

KREBS, FARLEY & PELLETERI, P.L.L.C.

 s/ Maurice C. Ruffin                                           

DAVID J. KREBS (La. Bar #1466) (T.A.)

MAURICE C. RUFFIN (La. Bar #28747)

400 Poydras Street, Suite 2500

New Orleans, LA  70130

Telephone: (504) 299-3570

Facsimile: (504) 299-3582

E-mail: dkrebs@kfplaw.com

mruffin@kfplaw.com

ATTORNEYS FOR FIDELITY AND

DEPOSIT COMPANY OF MARYLAND and

ZURICH AMERICAN INSURANCE

COMPANY

PLAINTIFFS WILL SERVE:

Benetech, L.L.C.

through its registered agent for service of process:

Julie Ott

2530 Lexington Avenue

Kenner, LA  70062

William J. Bennett

12580 Pearsall Road #4

Atascosa, TX  78002

William A. Bennett

610 John Churchill Chase #P1

New Orleans, LA  70130
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