
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF LOUISIANA 

 

CONTINENTAL CASUALTY 
COMPANY, 

 Plaintiff, 

vs. 

GAUTHIER, HOUGHTALING & 
WILLIAMS, LLP; JOHN W. 
HOUGHTALING, II; SPYRIDON C. 
CONTOGOURIS; and STEPHEN A. 
BALDWIN, 

 Defendants. 
 

 

Civil Action No.:  

 

 

 

CONTINENTAL CASUALTY COMPANY’S COMPLAINT FOR  
DECLARATORY JUDGMENT 

 
 Plaintiff Continental Casualty Company (“Continental”), for its Complaint for 

Declaratory Judgment, alleges on knowledge, information and belief as follows: 

NATURE OF ACTION 

1. Continental files this action to obtain a judicial determination and declaration as 

to the parties’ respective rights and obligations under Lawyers Professional Liability Policy No. 

268085507 issued by Continental to Gauthier, Houghtaling & Williams, LLP (“GHW”), for the 

policy period of February 3, 2011 to February 3, 2012 (the “Policy”).  A true and correct copy of 

the Policy, except for the application, is attached hereto as Exhibit A.  In particular, Continental 

seeks a judicial declaration that there is neither coverage for nor a duty to defend GHW and John 

H. Houghtaling, II (“Houghtaling”) under the Policy in connection with a lawsuit captioned 

Spyridon C. Contogouris, et al. v. Ocean Therapy Solutions, L.L.C., et al., No. 58-703 703 (25th 

Judicial District Court for the Parish of Plaquemines, State of Louisiana) (the “Contogouris 
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Action”).  The Contogouris Action is based on and arises out of Houghtaling’s business 

activities as an officer and controlling shareholder of a non-insured entity, Ocean Therapy 

Solutions, LLC (“OTS”), and therefore Exclusion F of the Policy precludes coverage for the 

lawsuit.  In addition, to the extent that the Contogouris Action is based on or arises out of legal 

services performed directly or indirectly on behalf of OTS, Exclusion H of the Policy also bars 

coverage for the lawsuit.   

THE PARTIES 

2. Plaintiff Continental is a corporation organized and existing under the laws of 

Illinois, with its principal place of business located in Chicago, Illinois.  Continental legally 

transacts insurance business in Louisiana and within the geographical jurisdiction of the United 

States District Court for the Eastern District of Louisiana. 

3. Defendant Gauthier, Houghtaling & Williams, LLP is a limited liability 

partnership organized and existing under the laws of Louisiana with its principal place of 

business in Louisiana.  GHW is a citizen of Louisiana and Texas because one or more of its 

partners are citizens of those states.  None of GHW’s partners are citizens of Illinois.  GHW is a 

defendant in the Contogouris Action. 

4. Defendant John H. Houghtaling, II is a natural person and a citizen of Louisiana.  

Houghtaling is a partner in GHW and a defendant in the Contogouris Action. 

5. Defendant Spyridon C. Contogouris (“Contogouris”) is a natural person and a 

citizen of Louisiana.  Contogouris is a plaintiff in the Contogouris Action. 

6. Defendant Stephen A. Baldwin (“Baldwin”) is a natural person and a citizen of 

New York.  Baldwin is a plaintiff in the Contogouris Action. 
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JURISDICTION AND VENUE 

7. This is an action for declaratory judgment pursuant to the Federal Declaratory 

Judgment Act, 28 U.S.C. § 2201, and Rule 57 of the Federal Rules of Civil Procedure, for the 

purpose of determining a question of actual controversy between the parties. 

8. This action is currently ripe for adjudication. 

9. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332 as the 

matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is 

between citizens of different states. 

10. This Court has personal jurisdiction over defendants pursuant to Federal Rule of 

Civil Procedure 4(k) and La. Rev. Stat. Ann. § 13:3201 as GHW’s principal place of business is 

in Louisiana, Houghtaling and Contogouris are residents of Louisiana and this action arises from, 

inter alia, defendants’ transaction of business in Louisiana.  Moreover, Contogouris, 

Houghtaling and Baldwin each have consented to personal jurisdiction in this Court with regard 

to legal actions and proceedings arising out of, or in any manner relating to the operating 

agreement for OTS, which agreement is relevant to the instant action.  See Operating Agreement 

of OTS, § 9.7 attached as Ex. A to Petition For Damages in the Contogouris Action, which is 

attached as Plaintiff’s Ex. A to the First Supplemental and Amending Petition for Damages in the 

Contogouris Action. 

11. Venue is proper in this Court pursuant to 28 U.S.C. § 1391.  The Policy was 

issued in this District.  GHW maintains its principal place of business in this District.  

Houghtaling and Contogouris reside in and/or maintain their principal places of business in this 

District.  In addition, a substantial part of the events giving rise to the claims at issue occurred in 

this District. 
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FACTUAL ALLEGATIONS 

A. The Contogouris Action 

12. On April 29, 2011, Contogouris and Baldwin filed the Contogouris Action against 

OTS.  Thereafter, on June 3, 2011, Contogouris and Baldwin filed an amended petition for 

damages, naming Houghtaling, GHW and XYZ Insurance Company as additional defendants.  

Contogouris Action, First Supplemental and Amending Petition for Damages (“Amended 

Petition”), ¶¶ 3A, 3B.  A true and correct copy of the Amended Petition is attached hereto as 

Exhibit B.  Contogouris and Baldwin allege that Houghtaling, as an officer and controlling 

shareholder of OTS, pressured them to sell their interest in OTS and concealed OTS’s business 

opportunities from them so that Houghtaling and other OTS members could reap the full benefit 

of these and future OTS business opportunities.  

13. Specifically, the Amended Petition alleges that following the April 17, 2010 

Deepwater Horizon oil rig explosion and resulting oil spill in the Gulf of Mexico, Contogouris 

sought to market a centrifuge technology developed by actor Kevin Costner (“Costner”) to 

British Petroleum (“BP”), which the U.S. Coast Guard had designated as the party responsible 

for cleaning up the oil spill.  Am. Pet. ¶ 8 (Ex. B). 

14. On April 26, 2010, Houghtaling purportedly met with Contogouris and Baldwin 

to discuss the formation of two business partnerships to effectuate the centrifuge technology 

marketing plan.  During the meeting, Houghtaling assertedly drafted and advised Contogouris 

and Baldwin to execute two joint venture agreements: “The Will to Drill Joint Venture 

Agreement” and the “OTS Joint Venture Agreement.”  Id. ¶¶ 9, 11 (Ex. B).  According to the 

Amended Petition, The Will To Drill joint venture would develop, produce, own and distribute a 

documentary film about the oil industry and the oil spill and that OTS would exclusively market 

the centrifuge technology to BP.  Id. ¶¶ 8, 10 (Ex. B).   
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15. The Amended Petition further asserts that OTS was incorporated on May 13, 

2010, and Houghtaling was named its Chief Executive Officer (CEO).  Id. ¶ 12-13 (Ex. B).  

OTS’s initial members and their ownership interests were as follows: Contogouris, 28%; 

Houghtaling, 21.5%; Westpac Resources, LLC (“Westpac”), a company owned by Patrick Smith 

(“Smith”) and Costner, 20%; Frank Levy (“Levy”), 15.5%; Baldwin, 10%; and Francisco 

Valobra, 5% of OTS.  Id. ¶13 (Ex. B).   

16. Shortly after OTS’s incorporation, on May 24, 2010, Levy sued Houghtaling 

regarding The Will To Drill joint venture, claiming that Houghtaling breached his agreement to 

guarantee Levy’s investment in the documentary (the “Levy Action”).  Id. ¶ 15 (Ex. B).  On June 

4, 2010, Houghtaling settled the Levy Action, which settlement involved Levy transferring his 

15.5% OTS ownership interest to Houghtaling in return for, among other things, a release of 

Levy’s obligations concerning the documentary (the “Levy Settlement”).  Id. ¶ 16 (Ex. B).  

According to the Amended Petition, Contogouris and Baldwin were unaware of the negotiations 

leading up to and the terms of the Levy Settlement.  Id. ¶ 17 (Ex. B).   

17. The Amended Petition contends that when Contogouris and Baldwin learned of 

the Levy Settlement, they notified Houghtaling that the transfer of Levy’s interest in OTS was 

improperly effected and violated the OTS operating agreement and that Houghtaling breached 

his fiduciary obligations as the CEO and a member of OTS by executing the transfer.  Id. ¶ 18 

(Ex. B).   

18. According to the Amended Petition, during the same time Houghtaling and Levy 

were in settlement discussions, Houghtaling told Contogouris and Baldwin that a $1.4 million 

cash call was needed to fund OTS but he was unable to explain the reason for the cash call.  Id. 

¶ 19 (Ex. B).  The Amended Petition maintains that Houghtaling made the request to pressure 
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Contogouris and Baldwin to sell their interests in OTS because unbeknownst to them 

Houghtaling had received a verbal commitment from BP to purchase $52 million worth of 

centrifuge units from OTS.  Id. at ¶¶ 19-20 (Ex. B). 

19. According to the Amended Petition, on June 11, 2010, Contogouris and Baldwin 

agreed to transfer their interest in OTS to Smith for $1.9 million and the next day BP issued a 

purchase order to OTS for $52 million of units.  Id. ¶¶ 21-22 (Ex. B). 

20. The Amended Petition contends that on or about June 16, 2010, BP’s $18 million 

advance deposit for the units “was wired to an unauthorized account created by Costner, Smith, 

Houghtaling or others.”  Id. ¶ 22 (Ex. B).  According to the Amended Petition, “[u]pon receipt of 

the funds, and at the direction of Houghtaling as CEO of OTS, OTS made an immediate multi-

million dollar distribution to Houghtaling, Westpac and Valobra.”  Id. (Ex. B).  Contogouris and 

Baldwin did not receive their share of the distribution even though they claim they were still 

members of OTS at the time of the distribution since they did not receive the full $1.9 million 

from Smith until June 18, 2010.  Id. ¶¶ 22-23 (Ex. B). 

21. According to the Amended Petition, Contogouris and Baldwin did not learn of the 

multi-million dollar distribution until several weeks later in July 2010.  Id. ¶ 22 (Ex. B). 

22. Based on these allegations, the Amended Petition asserts causes of action: 

(1) against OTS for payment of dividends and distributions they were authorized to receive as 

38% owners of OTS; (2) against OTS for commissions owed to Contogouris for his role in 

marketing and selling centrifuge units on behalf of OTS; (3) against Houghtaling for legal 

malpractice in his capacity as a lawyer for Contogouris and Baldwin; (4) against GHW for legal 

malpractice based on Houghtaling’s alleged representation of Contogouris and Baldwin; 

(5) against Houghtaling for breach of fiduciary duties in his capacity as a member and as CEO of 
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OTS; (6) against Houghtaling, OTS and GHW for conversion of Contogouris’ and Baldwin’s 

interests in OTS; (7) against Houghtaling, OTS and GHW for detrimental reliance due to 

Contogouris’ and Baldwin’s reliance “on the representation of Houghtaling as their attorney, as a 

member of GHW and as CEO of OTS”; (8) against Houghtaling, OTS and GHW for negligent 

conspiracy; (9) against Houghtaling, OTS and GHW for abuse of rights; and (10) against 

Houghtaling, OTS and GHW for abuse of process.  Id. ¶¶ 25–40 (Ex. B). 

23. On June 8, 2011, GHW forwarded the Amended Petition in the Contogouris 

Action to Continental seeking coverage for the lawsuit under the Policy. 

24. By letter dated June 16, 2011, Continental informed GHW that there was no 

coverage for the Contogouris Action under the Policy based on Exclusions F and H of the 

Policy.  A true and correct copy of the June 16, 2011 letter is attached hereto as Exhibit C.   

B. The Policy 

25. Continental issued the Policy to GHW for the claims made and reported policy 

period of February 3, 2011 to February 3, 2012.  See Policy, Declarations Page (Ex. A).   

26. The Policy provides limits of liability of $5 million for each claim and $5 million 

in the aggregate, exclusive of claim expenses.  See Policy, Declarations Page (Ex. A); id., 

Endorsement G-118014-A17.  The Policy also has a deductible of $25,000 for each claim, which 

is inclusive of claim expenses. 

27. Subject to all of its terms and conditions, the Policy provides that Continental will 

pay on behalf of its Insureds: 

all sums in excess of the deductible that the Insured shall become 
legally obligated to pay as damages and claim expenses because 
of a claim that is both first made against the Insured and reported 
in writing to the Company during the policy period by reason of 
an act or omission in the performance of legal services by the 
Insured or by any person for whom the Insured is legally 
liable . . . . 
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See Policy, Section I.A (Ex. A).1 

28. The Policy defines “claim” as “a demand, including the service of suit or the 

institution of any alternative dispute resolution proceeding, received by the Insured for money 

or services arising out of an act or omission, including personal injury, in the rendering of or 

failure to render legal services.”  See Policy, Section I.A (Ex. A). 

29. The Policy defines the term “legal services” in relevant part to mean:  

1. those services, including pro bono services, performed by 
an Insured for others as a lawyer, arbitrator, mediator, title 
agent or other neutral fact finder or as a notary public.  Any 
title agency or company, on whose behalf the Insured acts 
as title agent or designated issuing attorney, is not an 
Insured under this Policy; 

2. those services performed by an Insured as an 
administrator, conservator, receiver, executor, guardian, 
trustee or in any other fiduciary capacity and any 
investment advice given in connection with such services. 

 
See Policy, Section III. (Ex. A). 

30. The Policy defines “Damages” as “judgments, awards and settlements (including 

pre-judgment interest), provided any settlements negotiated with the assistance and approval of 

the Company,” but also provides that: 

Damages do not include: 
 
1. legal fees, costs and expenses paid or incurred or charged 

by any Insured, no matter whether claimed as restitution of 
specific funds, forfeiture, financial loss, set-off or 
otherwise, and injuries that are a consequence of any of the 
foregoing; 

2. civil or criminal fines, sanctions, penalties or forfeitures, 
whether pursuant to law, statute, regulation or court rule, 

                                                 
1 All terms in bold print appear in bold print in the Policy. 
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including but not limited to awards under 18 U.S.C. §1961, 
et. seq., Federal Rules of Civil Procedure 11 or 28 U.S.C. 
§1927 and state statutes, regulations, rules or law so 
providing, and injuries that are a consequence of any of the 
foregoing; 

3. punitive or exemplary amounts; 

4. the multiplied portion of multiplied awards; 

5. injunctive or declaratory relief; 

6. amounts for which the Insured is absolved from payment 
by reason of any covenant, agreement or court order. 

 
See Policy, Section III. (Ex. A).  By endorsement, the exclusion for punitive or exemplary 

amounts from the definition of damages is deleted, but only where the law applicable to the 

claim mandates such coverage.  See Policy, Endorsement 8 (Ex. A). 

31. The Policy does not apply: 

to any claim based on or arising out of an Insured’s capacity as . . . a former, 
existing or prospective officer, director, shareholders, partner, manager, member, 
or trustee of any entity including pension, welfare, profit-sharing, mutual or 
investment fund or trust, if such entity is not named in the Declarations[.] 
 

See Policy, Section IV.F (Ex. A) (“Exclusion F”). 

32. The Policy also does not apply: 

to any claim based on or arising out of legal services performed, directly or 
indirectly, for any entity not named in the Declarations, if at the time of the act or 
omission giving rise to the claim, the percentage of ownership interest, direct or 
indirect, in such entity by any Insured, or an accumulation of Insureds, exceeded 
10%. 

See Policy, Section IV.H (Ex. A) (“Exclusion H”). 

33. In addition, the Policy does not apply: 

to any claim based on or arising out of any dishonest, fraudulent, 
criminal or malicious act or omission by an Insured except that: 

1. this exclusion shall not apply to personal injury; 

2. the Company shall provide the Insured with a defense of 
such claim unless or until the dishonest, fraudulent, 
criminal, malicious or intentional act or omission has been 
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determined by any trial verdict, court ruling, regulatory 
ruling or legal admission, whether appealed or not.  Such 
defense will not waive any of the Company’s rights under 
this Policy.  Criminal proceedings are not covered under 
this Policy regardless of the allegations made against any 
Insured[.] 

3. this exclusion will not apply to any Insured who is not found to have 
personally committed the dishonest, fraudulent, criminal, malicious or 
intentional act or omission by any trial verdict, court ruling, or regulatory 
ruling. 

See Policy, Section IV.A (Ex. A). 

34. The Policy further does not apply: 

to any claim based on or arising out of an Insured’s alleged liability under any 
oral or written contract or agreement, unless such liability would have attached to 
any Insured in the absence of such agreement. 

See Policy, Section IV.A (Ex. A). 

CONTROVERSY AND RIPENESS 

35. GHW and Houghtaling have requested that Continental provide it with a defense 

in the Contogouris Action.   

36. By letter dated June 16, 2011, Continental denied coverage for and any duty to 

defend GHW and Houghtaling in Contogouris Action based on Exclusions F and H of the 

Policy.   

37. GHW and Houghtaling dispute Continental’s coverage position. 

38. The coverage issues at issue in this Action will directly govern Continental’s 

defense obligations, if any, under the Policy with respect to the Contogouris Action.  This matter 

is therefore ripe for adjudication. 
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COUNT I 
 

For a Declaration That Coverage for the Contogouris Action  
Is Barred by Exclusion F 

 
39. Continental realleges and incorporates by reference the allegations in Paragraphs 1 

through 38 of this Complaint. 

40. Exclusion F bars coverage for 

any claim based on or arising out of an Insured’s capacity as . . . a former, 
existing or prospective officer, director, shareholders, partner, manager, member, 
or trustee of any entity including pension, welfare, profit-sharing, mutual or 
investment fund or trust, if such entity is not named in the Declarations[.] 
 

See Policy, Section IV.F (Ex. A). 

41. Houghtaling is an Insured under the Policy.  Policy, Section III (Ex. A). 

42. The Amended Petition alleges that Houghtaling owned 21.5% of OTS on or about 

the date of its incorporation on May 13, 2010 and that Houghtaling increased his ownership 

interest in OTS to 37% on or about June 4, 2010.  The plaintiffs also allege that Houghtaling was 

CEO of OTS.   

43. OTS is not an entity named in the Policy Declarations.  Policy, Declarations (Ex. 

A). 

44. As set forth above, the Amended Petition concerns actions by Houghtaling in his 

capacity as CEO and a member of OTS and therefore the Contogouris Action is based on and 

arises out of Houghtaling’s capacity as an officer and a member.  Accordingly, Exclusion F bars 

coverage for the Contogouris Action. 

45. By reason of the foregoing, Continental thus is entitled to a judgment declaring 

that Exclusion F bars coverage for the Contogouris Action.  
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COUNT II 
 

For a Declaration That Coverage for the Contogouris Action  
Is Barred to the Extent Exclusion H Applies 

 
46. Continental realleges and incorporates by reference the allegations in Paragraphs 1 

through 45 of this Complaint. 

47. Exclusion H bars coverage for  

any claim based on or arising out of legal services performed, directly or 
indirectly, for any entity not named in the Declarations, if at the time of the act or 
omission giving rise to the claim, the percentage of ownership interest, direct or 
indirect, in such entity by any Insured, or an accumulation of Insureds, exceeded 
10%. 
 

See Policy, Section IV.H (Ex. A). 

48. Houghtaling is an Insured under the Policy.  Policy, Section III (Ex. A). 

49. The Amended Petition alleges that Houghtaling owned 21.5% of OTS on or about 

the date of its incorporation on May 13, 2010 and that Houghtaling increased his ownership 

interest in OTS to 37% on or about June 4, 2010.  It further alleges that Houghtaling was acting 

as the plaintiffs’ attorney-in-fact in connection with the OTS Joint Venture Agreement.   

50. As set forth above, the Amended Petition alleges that Houghtaling drafted the 

joint venture agreements and provided legal advice in connection with the formation of and 

ongoing business of OTS.  Accordingly, Exclusion H bars coverage for the Contogouris Action 

to the extent that it is based on and arises out of legal services performed, directly or indirectly, 

for OTS at a time when Houghtaling’s ownership interest in OTS exceeded 10%.   

51. By reason of the foregoing, Continental thus is entitled to a judgment declaring 

that Policy Section IV.H bars coverage for the Contogouris Action to the extent that it is based 

on and arises out of legal services performed, directly or indirectly, for OTS at a time when 

Houghtaling’s ownership interest in OTS exceeded 10%.   
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COUNT III 

For a Declaration That Coverage under the Policy for the Contogouris Action 
Is Limited in Whole or in Part on Other Grounds 

52. Continental realleges and incorporates by reference the allegations in Paragraphs 1 

through 51 of this Complaint. 

53. Coverage is not available, in whole or in part, for the Contogouris Action on the 

basis of other provisions in the Policy.  For example, no coverage is available to the extent that 

the Contogouris Action is not a claim for an act or omission “in the rendering of or failure to 

render legal services.”  Policy Section III. (definition of claim); Policy, Section III. (definition of 

legal services).  Similarly, Section I.A requires that a claim must be made “by reason of an act 

or omission in the performance of legal services by the Insured.”  Policy, Section I.A.  

Furthermore, no indemnification is available under the Policy to the extent that the Contogouris 

Action is a claim “based on or arising out of any dishonest, fraudulent, criminal or malicious act 

or omission by an Insured.”  Policy, Section IV.A.  The Policy also does not apply “to any 

claim based on or arising out of an Insured’s alleged liability under any oral or written contract 

or agreement, unless such liability would have attached to any Insured in the absence of such 

agreement.”  Policy, Section IV.D.  In addition, some or all of the amounts that the Contogouris 

Action plaintiffs are seeking are in the form of restitution and, therefore, do not constitute 

damages covered under the Policy.  Policy, Section III. (definition of damages).  Moreover, 

coverage for restitutionary damages is unavailable as a matter of public policy. 

54. Continental has reserved its rights generally in connection with the Contogouris 

Action.  Continental continues to reserve its rights to assert any additional limitations or 

exclusions as appropriate.  Moreover, Continental seeks a judgment that coverage for the 

Contogouris Action is limited in whole or in part by the foregoing provisions of the Policy. 
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WHEREFORE, Continental respectfully requests that the Court enter judgment in its 

favor and declare that Continental has no obligation to defend or indemnify GHW and 

Houghtaling in the Contogouris Action, and, more specifically: 

(A) Enter judgment that coverage for the Contogouris Action is barred by 
Exclusion F of the Policy; 

 
(B) Enter judgment that coverage for the Contogouris Action is barred to the 

extent Exclusion H of the Policy applies; 
 
(C) Enter judgment that coverage for the Contogouris Action is limited in 

whole or in part by other potentially applicable provisions in the Policy; 
 

(D) Award Continental its costs incurred in this action; and 

(E) Award Continental all other relief to which it may be entitled. 

 

Dated: June 24, 2011            Respectfully submitted, 

 
 
Of Counsel: 
Richard A. Simpson (Trial Attorney) 
D.C. Bar No. 411893 
(application for pro hac admission pending) 
Justin D. Heminger 
D.C. Bar No. 974809 
(application for pro hac admission pending) 
WILEY REIN LLP 
1776 K Street, N.W. 
Washington, D.C. 20006-1040 
Telephone: (202) 719-7000 
Facsimile: (202) 719-7049 
Email: rsimpson@wileyrein.com  
 jheminger@wileyrein.com 

/s/ David S. Daly     
David S. Daly (#20774) 
ALLEN & GOOCH 
3900 N Causeway Blvd 
Suite 1450 
Metairie, LA  70002 
Telephone: (504) 836-5290 
Facsimile: (504) 836-5295 
Email: DavidDaly@AllenGooch.com 
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