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In its opening papers, State Farm identified two clear and reversible errors in the Court’s
November 18, 2010, Opinion ([821]) regarding David J. Favre, Sr. Left uncorrected, these errors would
entitle State Farm to a new trial (at the very least) should the Rigsbys prevail before a jury. State Farm’s
motions for reconsideration “‘serve the narrow purpose of allowing a party to correct manifest errors of
law or fact.”” Odom v. Troy Constr., L.L.C., No. 1:09-cv-367, 2010 WL 519744, at *1 (E.D. Tex. Feb. 9,
2010) (granting motion for reconsideration, quoting Waltman v. Int’l Paper Co., 875 F.2d 468, 473 (5th
Cir. 1989)).'

The Rigsbys attempt to obfuscate the issues and misstate the Court’s holdings in their opposition
— but they do not dispute that errors exist within the rulings. In order to avoid a lengthy appellate
process that may necessitate a second trial, State Farm respectfully requests that this Court reconsider its
November 18, 2010, Opinion ([821]) and Order ([822]), and exclude Mr. Favre’s testimony and report
from trial.

In its opening papers, State Farm demonstrated that the Court erred in finding that “State Farm
has not offered evidence . . . that the repairs done to the McIntosh property reflect only the restoration of
the property to its pre-storm condition.” ([821] at 3; see [845] at 2-4.) Robert McVadon’s report and
testimony, which State Farm discussed at length in its briefing and filed into the record, make plain that
his $525,689.78 figure reflects “the cost to repair the flood damage to the MclIntosh home fo its Pre-
Katrina condition.” ([417-6] at 1 (emphasis added).) The Rigsbys did not respond to this clear factual
error, and instead attacked Mr. McVadon’s methodology, contending that supposed methodological
flaws render his report “irrelevant,” such that “the Court properly disregarded it in rejecting State Farm’s

efforts to rely upon it.” ([864] at 3.) But the Court did no such thing. In fact, the Rigsbys did not

State Farm completely agrees with the Rigsbys that “[r]econsideration of a judgment is an extraordinary remedy that
should be used sparingly.” ([864] at 1) (quotation marks, citation omitted). This is precisely why the Rigsbys’ Motion
for Reconsideration ([738]) must be denied as a matter of law. Unlike State Farm’s current motions, the Rigsbys’
motion strategically seeks to upend the year-old scheduling order ([365]), reopen discovery, and engage in a mammoth
fishing expedition by overturning correct rulings ratified and embraced by the Rigsbys before, during, and after the

(cont'd)
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challenge Mr. McVadon’s methodology or move to exclude his testimony, which they were required to
do under the Case Management Order by August 16, 2010. ([684] at 3.) They have therefore waived
any challenges to Mr. McVadon, and cannot now avoid the exclusion of Mr. Favre’s report based on
supposed flaws in Mr. McVadon’s methodology (which do not, in any event, exist). See Feliciano-Hill
v. Principi, 439 F.3d 18, 24 (1st Cir. 2006); see also Local Uniform Civ. R. 7(b)(11) & 26(a)(3). Mr.
McVadon’s report and testimony stand unchallenged and reflect “the cost to repair the flood damage to
the Mclntosh home to its Pre-Katrina condition.” ([417-6] at 1.) The Court’s holding to the contrary
overlooks this plain fact and accordingly should be reconsidered.

State Farm also explained in its opening papers that the threshold test for deciding the Rigsbys’
False Claims Act (“FCA”) claims — whether the MclIntosh flood claim was false — is an objective test. In
this case, the only objective measure of flood damage are the actual flood repair costs paid by the
Mclntoshes to Mr. McVadon, which vastly exceeded the payment to the MclIntoshes under their flood
policy. Therefore, the Court committed clear legal error in holding that the McIntoshes’ actual flood
repair costs — the objective measure of their flood damages — are not dispositive to the question of
whether the MclIntosh flood claim was false under the FCA. (See [845] at 4-5.) It cannot be fraud for
State Farm to have paid the policy limits, which were well below the actual cost to repair flood damage.
It is pure sophistry to suggest otherwise.

The Rigsbys do not contend that the FCA’s falsity element is subjective in nature; it is not. See,
e.g., United States ex rel. Wilson v. Kellogg Brown & Root, Inc., 525 F.3d 370, 376-77 (4th Cir. 2008).
Instead, they note that “State Farm had argued that . . . actual repair costs trump estimated repair costs,”
and represent that “[t]he Court properly rejected that argument in its entirety.” ([864] at 3 (internal

quotation marks omitted).) Again, the Court did no such thing. To the contrary, the Court held that this

(cont'd from previous page)
discovery period. (See, e.g., [680] at 1.)
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position “might have considerable weight if the issue were the actual cost of repairs.” ([821] at 3
(emphasis added).) As the Rigsbys do not dispute that “the issue” is the actual cost of repairs, i.e., the
objective measure of the Mclntoshes’ flood damage, it follows as a matter of logic and law that Mr.
Favre’s estimate of that repair cost is irrelevant and superfluous in view of Mr. McVadon’s report and
testimony as to actual repair costs. Even Mr. Favre admits that actual repair costs — as reflected by Mr.
McVadon’s repair costs — are more accurate than a repair cost estimate. (See [734-14] at 60:4-24.)

For the foregoing reasons, and for the reasons in its opening papers, State Farm respectfully
urges this Court to reconsider its November 18, 2010, Opinion ([821]) and Order ([822]), and to exclude
Mr. Favre’s testimony and report from trial.

This the 6th day of January, 2011.
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