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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA
-----------------------------------------------------------------x
:
:
UNITED STATES OF AMERICA,
:CIVIL ACTION NO.: 06-4091
EX REL. BRANCH CONSULTANTS, L.L.C.,
:
:SECTION: “R” (1)
Plaintiff,
:
:JUDGE: VANCE
v.
:
:MAGISTRATE: SHUSHAN
ALLSTATE INSURANCE COMPANY., et al.,
:
:ORAL ARGUMENT REQUESTED
Defendants.
:
-----------------------------------------------------------------x

DEFENDANT ALLSTATE INSURANCE COMPANY’S
MOTION TO DISMISS FOR LACK OF SUBJECT MATTER
JURISDICTION PURSUANT TO FED. R. CIV. P. 12(b)(1), 12(h)(3) and 31
U.S.C. § 3730(b)(5) and ALTERNATIVE MOTION TO STRIKE
PURSUANT TO FED. R. CIV. P. 9(b).

Defendants Allstate Insurance Company, by and through its undersigned
attorneys, hereby move this Honorable Court for an Order dismissing Plaintiff’s Second
Amended Complaint pursuant to the Federal Rules of Civil Procedure Rules 9(b),
12(b)(1), 12(h)3 and the Title 31 of the United States Civil Code, Section 3730(b)(5).
Specifically, Defendants move to dismiss on the grounds that:

(i)

The Court is without subject matter jurisdiction because Branch’s

allegations against Allstate are barred under 31 U.S.C. § 3730(b)(5); and

(ii)

The Complaint, even after amendment, does not allege claims under

Sections 3729(a)(1) or (a)(2) of the False Claims Act with the particularity required by
Federal Rule of Civil Procedure 9(b).
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Accordingly, for the reasons set forth in detail in the accompanying memorandum
of law, Defendant prays that Plaintiff’s Second Amended Complaint be dismissed.

Dated: October 8, 2010

MUNGER TOLLES AND OLSON LLP
/s/ Gregory J. Weingart
Brad D. Brian (pro hac vice)
brad.brian@mto.com
Gregory J. Weingart (pro hac vice)
gregory.weingart@mto.com
355 South Grand Avenue, 35th Floor
Los Angeles, California 90071
Telephone: (213) 683-9100
Judy Y. Barrasso (2814)
jbarrasso@barrassousdin.com
909 Poydras Street, Suite 1800
New Orleans, Louisiana 70112
Telephone: (504) 589-9700
Attorneys for Allstate Insurance Company
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Respectfully submitted,

SONNENSCHEIN NATH AND ROSENTHAL LLP
Richard L. Fenton (pro hac vice)
rfenton@sonnenschein.com
Steven M. Levy (pro hac vice)
slevy@sonnenschein.com
233 South Wacker Drive, 7800 Sears Tower
Chicago, Illinois 60606
Telephone: (312) 876-8000
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CERTIFICATE OF SERVICE
I hereby certify that on October 8, 2010, I electronically filed the foregoing with
the Clerk of Court using the CM/ECF system and I served a copy of the foregoing
pleading on all counsel for all parties, via the CM/ECF system and/or mailing same by
United States Mail, properly addressed, and first class postage prepaid, to all counsel of
record in this matter.
/s/ Gregory Weingart
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INTRODUCTION
More than a year after the Fifth Circuit affirmed Allstate Insurance Company’s

(“Allstate’s”) dismissal from this False Claims Act (“FCA”) case, relator Branch Consultants,
L.L.C. (“Branch”) has amended its complaint in an attempt to re-litigate a matter already decided
against it: whether the earlier-filed case of United States ex rel. Rigsby v. State Farm Insurance
Company (“Rigsby”) bars Branch from suing Allstate under the FCA’s first-to-file rule, 31
U.S.C. § 3730(b)(5). The answer remains the same, because nothing material has changed since
the Fifth Circuit’s ruling. There has been no change in the relevant statute or case law,1 or in the
status of Rigbsy, and the new factual allegations added to Branch’s Second Amended Complaint
(“SAC”) do not change the outcome.2
The FCA’s qui tam provisions are designed to encourage private citizens, called
“relators,” to bring allegations of fraud to the government’s attention. To create incentives for
relators to come forward promptly, and to foreclose duplicative and unnecessary litigation, the
FCA’s first-to-file rule jurisdictionally bars qui tam complaints if another relator has already
filed a qui tam complaint alleging the “same material or essential elements of fraud.” United
States ex rel. Branch Consultants v. Allstate Ins. Co., et al., 560 F.3d 371, 378 (5th Cir. 2009);
31 U.S.C. § 3730(b)(5). This Court (through Judge Beer) found, and the Fifth Circuit affirmed,
that Rigsby met this test and barred Branch’s claims as to Allstate. Branch, 560 F.3d at 379.
Nevertheless, Branch now attempts a second bite at the apple. The sole justification Branch
offers for reinstating Allstate as a defendant is that “[a]fter the appellate record and briefing was
completed but before the Fifth Circuit issued its opinion, Allstate was voluntarily dismissed from
the Rigsby case.” (Memorandum In Support of Motion For Leave To File Second Amended
Complaint (“Mot. for Leave to Amend,”) Dkt. 281 at 3.) Noting that the Fifth Circuit left open
1

Although the FCA was recently amended, the first-to-file rule, 31 U.S.C. § 3730(b)(5), was not
altered by the amendments.
2

This motion does not address the jurisdictional issue of whether Branch is an original source
pursuant to 31 U.S.C. § 3730(e)(4)(A) with respect to the loss-shifting scheme. Recognizing that
this Court has previously determined that Branch has adequately alleged it is an original source
as to the loss-shifting scheme, Allstate preserves for the record but does not here present the
argument that the allegations of the SAC were publicly disclosed, and the SAC fails to establish
that Branch is an original source.
11643967.11
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the question of whether a sham first-filed suit continues to bar subsequent qui tam actions after a
court dismisses it, Branch claims that the Rigsby relators conceded that the allegations against
Allstate were a sham when they voluntarily dismissed Allstate from the case, and argues that a
sham complaint should not bar a later-filed case. (Id.; see also SAC, Dkt. 617 ¶ 22.)
This argument fails for three simple reasons. First, the Fifth Circuit was well aware that
Allstate had been voluntarily dismissed from Rigsby, having been advised of this fact repeatedly
by Branch itself. In fact, at oral argument the Fifth Circuit directly asked counsel for Branch
whether the “first-to-file rule still has effect” in light of Allstate’s dismissal from Rigsby. Branch
vigorously argued that Allstate’s dismissal amounted to a concession that the Rigsby relators had
no factual basis for pursuing Allstate, and that the first-to-file rule thus should not apply—the
very same arguments Branch now advances for reinstating Allstate. In short, the Fifth Circuit
was repeatedly presented with—and expressly considered—the fact that Allstate was voluntarily
dismissed from Rigsby, and still found that the first-to-file rule barred Branch’s claims.
Second, although the Fifth Circuit declined to address the question of whether sham
litigation would bar subsequently-filed suits, controlling precedent establishes that Allstate’s
voluntary dismissal in Rigsby does not concede or even imply that Rigsby was a sham.
Voluntary dismissals—which happen routinely in qui tam cases after the government declines to
intervene, as was the case in Rigsby—“will not establish that the underlying claim was frivolous,
unreasonable, or groundless.” Dean v. Riser, 240 F.3d 505, 512 (5th Cir. 2001) (emphasis in
original); Bryant v. Military Dep’t of Mississippi, 597 F.3d 678, 691 (5th Cir. 2010) (the fact that
a lawsuit “is withdrawn or is otherwise shown to be without merit” is insufficient as a matter of
law to establish the suit is a sham).
Third, there is no support in the “exception-free” language of the first-to-file bar for a
rule that would revive a later-filed action after the first-filed case is voluntarily dismissed. See
United States ex rel. Smith v. Yale-New Haven Hosp., Inc., 411 F. Supp. 2d 64, 75 (D. Conn.
2005). “Dismissed or not, [the first-filed case] promptly alerted the government to the essential
facts of a fraudulent scheme—thereby fulfilling a goal behind the first-to-file rule.” United
States ex rel. Lujan v. Hughes Aircraft Co., 243 F.3d 1181, 1188 (9th Cir. 2001). Under
11643967.11
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principles of res judicata and law of the case, and under the plain language of the statute,
Branch’s claims against Allstate are barred by Rigsby notwithstanding Allstate’s voluntary
dismissal from that case.
The fact that the Court has allowed Branch to add allegations of a new “inflated revenue
scheme” to the SAC does not change the analysis. Branch did not argue in its motion for leave
to amend that the SAC’s new inflated revenue scheme allegations solve Branch’s problems
under the first-to-file rule, and for good reason. The inflated revenue theory, just like the “lossshifting” theory previously considered by Judge Beer and the Fifth Circuit, was specifically
alleged in the Rigsby complaint, and is barred by the first-to-file rule for the same reasons.
Under 31 U.S.C. § 3730(b)(5) and Rules 12(b)(1) and 12(h)(3) of the Federal Rules of Civil
Procedure,3 Branch’s claims against Allstate should be dismissed—again—as required by the
plain Fifth Circuit law of this case.
Finally, even assuming Branch survives the first-to-file bar in the face of Rigsby and
Denenea, its allegations of an inflated revenue scheme fail under Rule 9(b), and because Branch
is not an original source of those allegations. At a minimum, the Court should strike the inflated
revenue allegations as to Allstate in the SAC.
II.

BACKGROUND AND PROCEDURAL HISTORY4
A.

The Rigsby Lawsuit

On April 26, 2006, over three months before Branch filed its lawsuit, different qui tam
relators filed a lawsuit in the Southern District of Mississippi against Allstate, State Farm and
other insurance companies captioned United States ex rel. Rigsby v. State Farm Ins. Co., No. 1:
06 cv 433 (S.D. Miss., filed Apr. 26, 2006). (See Rigsby Complaint, attached as Exh. A.)5 The
3

Unless otherwise noted, all references to “Rules” are to the Federal Rules of Civil Procedure.
Allstate respectfully requests that the Court take judicial notice of the Rigsby pleadings, and of
the court records and files in the Branch litigation. The Court may properly take judicial notice
of such documents. See ITT Rayonier Inc. v. United States, 651 F.2d 343, 345 n.2 (5th Cir. 1981)
(holding that “a court may . . . take judicial notice of its own records”); Nature Coast
Collections, Inc., v. Consortium Serv. Mgmt., Group Inc., No. Civ. C-06-273, 2006 WL
3741930, at *2 (S.D. Tex. Dec. 18, 2006) (court make take judicial notice of “‘[documents] filed
in another court to establish the fact of such litigation and related filings.’”)(quoting Taylor v.
Charter Med. Corp., 162 F.3d 827, 830 (5th Cir. 1998)).

4

5

On May 22, 2007, the Rigsby relators filed a First Amended Complaint, which was

11643967.11
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Rigsby relators alleged, just as Branch does in the SAC, that Allstate violated the FCA by (1)
shifting losses from wind to flood so that the government, rather than Allstate, would be
responsible for covering the damage caused by the hurricane (the “loss-shifting scheme”) and (2)
overstating the amount of flood damage sustained by a property in order to increase the fees
Allstate would be entitled to recover under the NFIP (the “inflated revenue scheme”).
With respect to the loss-shifting scheme, Rigsby alleged that Allstate and other insurance
companies issued “Write-Your-Own”(“WYO”) flood insurance policies, which were backed by
the government, as well as their own homeowners insurance policies, which covered wind and
other non-flood damages. (Id. ¶ 31.) Rigsby alleged that in response to Hurricane Katrina,
Allstate and other insurance companies “made a corporate decision to misdirect and misallocate
claims from those of hurricane coverage (which a company would be required to pay from its
reserves or reinsurance) to flood claims that could be submitted and paid directly from the
United States Treasury.” (Id. ¶ 33.) Thus, according to Rigsby, Allstate allegedly categorized
claims as flood damage “even though the primary mechanism for damage was wind,” so that
responsibility would be shifted to the government for payment of the claims. (Id. ¶¶ 36-39.)
Rigsby also alleged an inflated revenue scheme. According to the Rigsby complaint,
adjusters working for the defendants “were told, when adjusting claims involving flood
insurance, to ‘hit the limits’ regarding the flood coverage” so that they could maximize
administrative fees paid on “a sliding scale based on the amount of the claim being paid.” (Id. ¶¶
78, 82.) The complaint explained, “When an independent adjuster handles a claim for the flood
program and the policy has the maximum limits . . . the adjuster is paid by the federal
government a fee of approximately $7,000,” and “[t]he amount of the administrative fee goes up
in accordance with the amount of the flood loss claim.” (Id. ¶¶ 79, 82.)
The Rigsby relators alleged that these actions “resulted in significant damage to the
federal treasury,”and violated Sections 3729(a)(1)(A), 3729(a)(1)(B), and 3729(a)(1)(G) of the
FCA (prohibiting, respectively, knowingly presenting false claims for payment, knowingly

substantially similar to the original complaint with respect to Allstate.
11643967.11
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presenting false records to get a false claim paid, and knowingly using a false record or statement
to decrease an obligation to the government). (Id. ¶¶ 40, 84-95, 107-116.)
B.

Branch’s Lawsuit

On August 2, 2006, while Rigsby was pending, Branch filed this qui tam action against
Allstate and other WYO companies, making substantially the same loss-shifting allegations as
those in Rigsby. Like the Rigsby relators, Branch alleges that the defendants issued homeowners
insurance policies covering non-flood damages, as well as WYO flood policies underwritten by
the government, and that the defendants intentionally and systematically shifted losses to WYO
flood policies that would be paid by the government rather than correctly attributing them to
causes covered by the homeowners policies. (First Amended Complaint (“FAC”) ¶¶ 4, 14, 16,
17.) 6 Branch alleges that these actions caused the government to pay out significant sums in
allegedly “fraudulent flood insurance claims,” making the defendants liable under the same FCA
provisions identified in Rigsby. (Id. ¶¶ 5, 35-38.)
C.

This Court’s Dismissal of Branch’s Suit

Allstate moved to dismiss Branch’s lawsuit, arguing, among other things, that Rigsby
jurisdictionally barred Branch’s action under the first-to-file rule, 31 U.S.C. § 3730(b)(5).
(Supplemental Memorandum In Support Of Defendants’ Motion To Dismiss (“Defs’ Suppl. Mot.
to Dismiss”), Dkt. 146-1.)7 Judge Beer agreed, and dismissed the case on the ground that the
court was “without jurisdiction” to hear it. (Order Granting Defendant’s Motion to Dismiss, Dkt.
191 at 3 (Oct. 17, 2007).) Judge Beer held that “[t]he statute and case law require that a second
action alleging the same general conduct and theory of fraud is barred, regardless of whether the
relators allege different details [or] different geographic locations,” and found that under this
“straightforward” rule, Branch was precluded from pursuing its claims. (Id.)
In so holding, Judge Beer rejected Branch’s argument that the allegations in what Branch
6

The FAC, filed on June 22, 2007, did not alter the substantive allegations of the original
complaint.
7
Other defendants joined Allstate in the motion to dismiss. This Court granted the motion as to
all defendants, but on appeal, the Fifth Circuit upheld the district court’s dismissal only as to
Allstate and State Farm because they were the only defendants in Branch that had been
specifically identified in Rigsby. Branch, 560 F.3d at 378-379.
11643967.11

-5-

Case 2:06-cv-04091-SSV-SS Document 684-1

Filed 10/08/10 Page 12 of 33

called Rigsby’s “placeholder” complaint failed to meet the pleading requirements of Rule 9(b),
and were thus too vague to preclude Branch’s lawsuit. (Plaintiff’s Response to Defendant’s
Supplemental Motion to Dismiss, Dkt. 156 at 2, 9.) Branch argued that Rigsby was insufficient
to put the government on notice of any wrongdoing by Allstate because “there are no Allstaterelated facts underlying the Rigsby complaint; there are no allegations in Rigsby concerning any
Allstate transactions; [and] the essential facts or elements of Branch’s claims against Allstate are
entirely absent from the Rigsby complaint.” (Id. at 21.) Instead, argued Branch, it was Branch
who “gave the Government its first notice of Allstate’s fraud,” and as such the first-to-file bar
was inapplicable. (Id.) As Allstate pointed out, however, qui tam complaints are almost always
challenged on 9(b) grounds, and if a first-filed complaint is dismissed under Rule 9(b), the
relator typically amends the complaint to try to satisfy Rule 9(b). Unless the second case has
been dismissed, there will be two competing qui tam suits making the same allegations of fraud,
both of which are likely to be challenged on 9(b) grounds. (Transcript of Hearing before the
Honorable Peter Beer, Dkt. 197 at 20, 36 (Oct. 17, 2007).) This kind of duplicative litigation is
what the first-to-file rule is intended to avoid, and all that the rule requires is for the first case to
notify the government of the essential elements of the purported fraud. (Id.)
Judge Beer agreed, holding, “While Branch argues that the Rigsby case was not particular
enough to ‘trigger’ the first-to-file bar, Rigsby’s facts are legally sufficient to notice the
government of the alleged fraud. There is no contention that Rigsby was not the first filed case.
Thus, the Motion has merit and should be granted.” (Order Granting Motion To Dismiss,
Dkt. 191 at 3.)
D.

The Fifth Circuit’s Decision Affirming Allstate’s Dismissal From Branch
1.

Branch Notifies the Fifth Circuit of Allstate’s Dismissal From Rigsby
and Argues that Rigsby Should Not Bar Its Claims

Branch appealed Judge Beer’s ruling and filed its opening brief with the Fifth Circuit on
March 24, 2008. By that time, Rigsby’s future was clear. On March 5, 2008—nearly three
weeks before Branch filed its opening brief—the Rigsby relators filed a consent motion to
dismiss Allstate and two other defendants. On March 18, 2008—six days before Branch filed its

11643967.11

-6-

Case 2:06-cv-04091-SSV-SS Document 684-1

Filed 10/08/10 Page 13 of 33

opening brief—the government notified the Rigsby court that it consented to the dismissals of
these defendants. Branch alerted the Fifth Circuit to these developments in its opening brief,
stating, “In March of this year, the relators in Rigsby entered a consent motion to dismiss its
complaint against Nationwide, USAA, and Allstate, leaving State Farm.” (Original Brief of
Plaintiff-Appellant at 9, United States ex rel. Branch Consultants v. Allstate Ins. Co., et al., No.
07-31191, Dkt. 0051174395 (5th Cir. Feb. 18, 2009).) Branch also repeated the arguments it had
made to Judge Beer. It claimed that Rigsby did not bar its suit against Allstate because
“[a]lthough Rigsby names Allstate, the complaint lacks factual allegations concerning Allstate.”
(Id. at 25.) Because “Rigsby utterly fails the specificity requirement of Rule 9(b),” argued
Branch, it should not bar Branch’s suit. (Id. at 27, 36 (“If Rigsby does not satisfy Rule 9(b) and
thereby failed to give notice to the defendants, in that case, then it simply cannot have provided
adequate notice to the Government of the alleged fraud . . . .”).)
In its reply brief to the Fifth Circuit, Branch again emphasized that the Rigsby parties had
agreed to Allstate’s voluntary dismissal, stating, “The only remaining insurer defendant in
Rigsby is State Farm, which means that even if Rigsby goes forward, only State Farm is at risk of
being liable under the FCA.” (Reply Brief of Plaintiff-Appellant at 19 n.9, United States ex rel.
Branch Consultants v. Allstate Ins. Co., et al., No. 07-31191, Dkt. 0051377196 (5th Cir. Feb. 18,
2009).) And Branch again repeated that “[t]he district court never considered whether the
Rigsby complaint was adequate under 9(b) or if, instead, it was deficient and therefore a legal
nullity.” (Id. at 10.) It argued, “The Rigsby complaint does not provide the essential facts of any
fraud on the government; therefore, Rigsby does not provide notice to the government and does
not bar Branch,” and that, in contrast, “Branch has provided 57 specific examples of fraud on the
government . . . . Branch has provided the government with notice, as well as information it
does not have and cannot get.” (Id. at 20, 21-22.)
On June 16, 2008, almost five months before oral argument in Branch, the Rigsby court
granted the consent motion for voluntary dismissal and ordered Allstate dismissed. At oral
argument before the Fifth Circuit on November 3, 2008, Branch’s counsel informed the Court
that “USA, Nationwide and Allstate have all been dropped from the case in Mississippi; all that’s
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left is State Farm and . . . Forensic Engineering.” (Oral Argument Recordings, United States ex
rel. Branch Consultants v. Allstate Ins. Co., et. al., No. 07-31191, 5:40 - 5:54 (Nov. 3, 2008),
available at http://www.ca5.uscourts.gov/OralArgumentRecordings.aspx.) The panel directly
asked Branch’s counsel about the impact on the first-to-file analysis of the voluntary dismissal of
these defendants from the Rigsby case: “[W]hat’s the rule with respect to the first-to-file rule …
where you have a situation where the first-filed case involving a particular defendant is
dismissed? Does the first-to-file rule still—does that have effect?” (Id. at 6:50 - 7:16.) In
response, Branch argued that a complaint that fails to plead fraud with the specificity required by
Rule 9(b) cannot bar a later-filed case, prompting the following question from the panel:
I’m trying to get away from the 9(b) question… You told us that some of the
defendants have been dropped out of that lawsuit… And some of those defendants
are implicated in this suit… And so what my question is, would the type of the
dismissal or abandonment or whatever happened in those cases … how does that
impact the first-to-file rule?
Id. at 8:05 - 8:35. Branch’s counsel responded by arguing that Rigsby’s voluntary dismissal of
Allstate and other defendants amounted to a concession that the Rigsby relators had no factual
basis for their claims against those defendants, and no useful information to provide the
government about them:
[T]he whole point of the first to file [rule] is the government is trying to
encourage useful information. In effect, what the Rigsby relators are saying is we
have no useful information that the government ought to pay for as relates to
anything other than State Farm and Forensic Engineering.
(Id. at 8:40 - 8:59.) Later in the argument, Branch’s counsel responded to a further question
about the impact of Allstate’s voluntary dismissal from the Rigsby case:
Q:
…[Y]ou told us that a couple of defendants [from Rigsby] that are in this
case here, are no longer [in Rigsby]… My question is, was the way they got
dismissed, or the reasons they got dismissed [from Rigsby], would that have any
impact on the first-to-file rule, and I’m not talking about 9(b)…?
A:
… You can see for yourself objectively, if you look at the Rigsby
complaint, there are no specific factual allegations as relates to any of those
[defendants who were dismissed from Rigsby]. I suspect a reasonable
interpretation of their action would be they dismissed those defendants because
they had no facts as against those defendants at all, whatsoever. And I think that,
I think as a result those defendants should remain in the Branch case, along with
the other defendants who were never even named in Rigsby.
(Id. at 11:25 - 11:52, 12:04 - 12:35.) Branch’s counsel then clarified that Allstate was the only
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defendant dismissed from Rigsby that overlapped with the defendants named in the Branch
complaint. Id. at 12:35-12:56. As Branch’s counsel has subsequently acknowledged, “really
what I was arguing to the Fifth Circuit when I was in front of the Fifth Circuit” was that “when
the new Plaintiff’s counsel came in [to the Rigsby case] they admitted that they had no evidence
as it relates to Allstate, and they voluntarily dropped Allstate from their case . . . .” (Transcript
of Hearing before the Honorable Sally Shushan, Dkt. 317 at 25:5-17 (Jan. 20, 2010).)
2.

The Fifth Circuit Affirms Allstate’s Dismissal

The Fifth Circuit issued its ruling on February 18, 2009, affirming the dismissal of
Allstate from this case under the first-to-file bar. United States ex rel. Branch Consultants,
L.L.C. v. Allstate Ins. Co., et al., 560 F.3d 371 (5th Cir. 2009). Rejecting Branch’s arguments
that the allegations in Rigsby were too deficient to give the Government notice or to bar a laterfiled action, the court held that “as long as the later-filed complaint alleges the same material or
essential elements of fraud described in a pending qui tam action, § 3730(b)(5)’s jurisdictional
bar applies.” Id. at 378. It further held that a relator cannot avoid the first-to-file bar “by simply
adding factual details or geographic locations to the essential or material elements of a fraud
claim against the same defendant described in a prior complaint.” Id. The Fifth Circuit
expressly “recognize[d] that only skeletal allegations are raised against Allstate in [the Rigsby
case],” but nonetheless found those allegations sufficient under the first-to-file rule to bar
Branch’s lawsuit against Allstate. Id. at 379. The Fifth Circuit also noted:
We express no opinion on the as-yet-unpresented question of whether a dismissal
for lack of any factual basis or on Rule 9(b) grounds in the Rigsby case would
then permit a suit by Branch or any other person with knowledge of facts from
suing Allstate without facing the first-to-file bar. In other words, if the “firstfiled” case is essentially a sham, does it continue to be “first” after the court in
that case dismisses it? The answer to that question should await a case in which
it is squarely presented.
Id. (emphasis added).
E.

Branch’s Attempt To Resurrect Claims Against Allstate

On December 22, 2009—nearly a year after the Fifth Circuit’s decision—Branch moved
for leave to file the SAC, which, among other things, re-asserts Branch’s claims against Allstate.
(Mot. for Leave to Amend, Dkt. 281 at 3-5.) While emphasizing that the first-to-file rule was
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“not at issue in this motion,” Branch noted that the Fifth Circuit left open the question of whether
a sham first-filed suit continues to bar subsequent qui tam actions, and asserted that Allstate’s
voluntary dismissal from Rigsby “constitutes an implicit if not explicit recognition that the
skeletal allegation did not provide any factual basis . . . .” (Id. at 4, 5 (emphasis in original).)
Branch concluded, “Because Allstate was dismissed from the Rigsby case for lack of any factual
basis on which to base a claim in that action, that action can no longer preclude Branch from
asserting claims against Allstate in this action.” (Id.)
The SAC adds new allegations that echo these arguments, alleging that Branch “remains
the sole source of any specific information connecting Allstate to allegations concerning a
scheme to overstate flood damages to insured properties damaged by Hurricane Katrina;” that
“[b]ut for Branch’s disclosure, the Government would not know the essential facts” of Allstate’s
alleged fraudulent scheme, and “would remain unaware of anything more than ‘skeletal
allegations’ directed at Allstate;” and that Rigsby was “a sham suit as to Allstate.” (SAC, Dkt.
617 ¶ 22.)
The SAC also adds new allegations of an inflated revenue scheme. As this Court has
explained, Branch’s inflated revenue theory is that the defendants allegedly “overstated the
amount of flood damage sustained by each property without necessarily understating the amount
of wind damage. Defendants’ incentive to do so—as explained in the Second Amended
Complaint, but not the First—is that exaggerated flood losses increase the fees that the insurer
defendants receive under the program . . . A WYO insurer’s incentive under this theory is not to
pass off its losses, but to maximize the fees it is paid for participation in the program.” (Order
and Reasons Granting Motion To Leave to File Second Amended Complaint, Dkt. 615 at 9 (Aug.
13, 2010).) Thus, the SAC alleges that the defendants receive fees from the government “for
adjusting and processing [flood] claims, the amount of which is based on the amount of the
claim,” (SAC, Dkt. 617 ¶ 15), and that the defendants “grossly exaggerat[ed] losses by using
inflated prices in adjustments and by included items in the adjustment that did not need to be
replaced. Additionally, by overstating flood damages, defendants were able to significantly
increase the amount of fees that they received from FIA for processing and adjusting claims.”
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(SAC, Dkt. 617 ¶ 17.)
On March 1, 2010, Magistrate Judge Sally Shushan denied Branch’s motion to add a new
inflated revenue scheme to the complaint, but granted Branch’s motion to reinstate Allstate as a
defendant. (Order on Motion for Leave to Amend, Dkt. 417 at 25-26 (Mar. 31, 2010).) In doing
so, Judge Shushan deliberately deferred consideration of the first-to-file bar and other
“substantive issues” regarding Allstate, indicating that such issues should be heard before this
Court on a motion to dismiss. (Id. at 24, n. 12, 25.) Notably, however, Judge Shushan rejected
Branch’s argument that it should be granted leave to amend because Allstate’s voluntary
dismissal from Rigsby amounted to an admission that Rigbsy was a sham as to Allstate. She
found that “Allstate was dismissed from Rigsby on Rule 9(b) grounds and it was not dismissed
for lack of any factual basis. Although Branch attempts to equate the voluntary dismissal of
Allstate in Rigsby as a dismissal for lack of any factual basis on which to base a claim, the order
of dismissal does not state that was the reason.” (Id. at 23.)
Branch appealed Judge Shushan’s order on the inflated revenue scheme, but not her
findings as to Allstate. On August 13, 2010, this Court reversed Judge Shushan’s order that
Branch could not add an inflated revenue scheme. (Order and Reasons, Dkt. 615 at 29-30.) On
August 13, 2010, Branch filed the SAC.
III.

ARGUMENT
A.

The Fifth Circuit Has Dispositively Ruled That Rigsby’s Allegations Bar
Branch’s Suit Against Allstate Under The First-To-File Rule

Branch’s attempt to revive its claims against Allstate should be rejected. Neither
Allstate’s voluntary dismissal from Rigsby, nor the addition of the inflated revenue scheme to the
SAC, cures the jurisdictional defects as to Allstate. The Fifth Circuit, knowing full well that the
Rigsby relators had dismissed Allstate, held that Rigsby’s loss-shifting allegations against
Allstate—“skeletal” though they may be—sufficed to bar Branch’s similar allegations. Branch,
560 F.3d at 379. Branch cannot re-litigate this issue. And while the Fifth Circuit did not
consider the new inflated revenue theory in Branch’s SAC, its holding applies with equal force to
those allegations, which Rigsby alleged with no less detail than it did the loss-shifting theory.
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Res Judicata and the Law of the Case Doctrine Preclude Branch From
Reasserting Its Loss-Shifting Claims Against Allstate.

To the extent that Branch attempts to resurrect the loss-shifting claims against Allstate
that were already dismissed by Judge Beer and the Fifth Circuit, well-established principles of
res judicata and the “law of the case” doctrine prevent Branch from doing so.
Under the res judicata principle of issue preclusion, a party cannot re-litigate an issue
raised in an earlier proceeding between the same parties if (1) the issue at stake is identical to one
involved in the earlier proceeding; (2) the issue was actually litigated in the prior proceeding;
and (3) the determination of the issue in the prior proceeding was a necessary part of the
judgment in that proceeding. Petro-Hunt, L.L.C. v. United States, 365 F.3d 385, 397 (5th Cir.
2004); Allen v. McCurry, 449 U.S. 90, 94 (1980). The rationale behind this rule is simple: “a
losing litigant deserves no rematch after a defeat fairly suffered, in adversarial proceedings, on
an issue identical in substance to the one he subsequently seeks to raise.” Astoria Fed. Sav. &
Loan Ass’n v. Solimino, 501 U.S. 104, 107 (1991); see also Allen, 449 U.S. at 94 (issue
preclusion serves to reduce repetitive litigation, facilitate judicial consistency, and conserve
judicial resources).
These principles preclude Branch from reasserting its loss-shifting claims against
Allstate. The identical issue of whether Rigsby bars Branch from suing Allstate under the firstto-file rule was raised in earlier proceedings before Judge Beer and the Fifth Circuit, was actually
litigated, and was the basis on which Allstate was dismissed. It is black-letter law that “[t]he
principles of res judicata apply to questions of jurisdiction as well as to other issues.” American
Surety Co. v. Baldwin, 287 U.S. 156, 166 (1932); see also 18 Wright, Miller & Cooper §§ 4402,
4418; Restatement (Second) of Judgments § 12 cmt. c. at 119. Branch’s attempt to seek a
“rematch” on the jurisdictional issues that have already been fully litigated should be rejected. 8
8

To be clear, Allstate is not arguing that its dismissal from Rigsby has res judicata effect. In
granting Branch leave to amend to re-assert its claims against Allstate, Judge Shushan addressed
the “effect of the dismissal of Allstate from Rigsby” and found that “[t]he dismissal without
prejudice in Rigsby certainly is not preclusive.” (Order on Motion for Leave to Amend, Dkt.
417 at 21, 23 (Mar. 31, 2010).) This is a completely separate question from whether the very
filing of the Rigsby action against Allstate precludes Branch’s suit under the first-to-file bar, and
whether Branch continues to be bound by the Fifth Circuit’s ruling on that score. Judge Shushan
was not presented with, and did not address, those issues in her ruling, id. at 24, and her order
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For similar reasons, the related “law of the case” doctrine precludes Branch from relitigating its claims against Allstate. The “law of the case” doctrine holds that “an issue of law or
fact decided on appeal may not be reexamined either by the district court on remand or by the
appellate court on a subsequent appeal.” Fuhrman v. Dretke, 442 F.3d 893, 896-97 (5th Cir.
2006) (internal quotations omitted). “The law of the case controls legal claims which were fully
litigated and decided in the first appeal, even if parties seek to introduce new legal or factual
evidence on remand.” Cooper Tire & Rubber Co. v. Farese, 248 Fed. Appx. 555, 558 (5th Cir.
2007). This doctrine is subject to few exceptions. Issues decided in earlier stages of the same
litigation may be re-opened only where subsequently-developed evidence is “substantially
different,” controlling authority has since made a contrary and applicable decision of law, or the
decision was clearly erroneous and would work a manifest injustice. Fuhrman, 442 F.3d at 897.
The Fifth Circuit has already decided that Rigsby bars Branch’s loss-shifting claims
against Allstate, and no exception to the “law of the case” doctrine applies here. Branch does not
suggest that the Fifth Circuit’s decision was clearly erroneous (because it was not) and does not
point to any new, controlling contrary decision of law (because there is none). There also is no
“substantially different” evidence that would justify departing from the Fifth Circuit’s
determination. Allstate’s voluntary dismissal from Rigsby certainly is not a new and different
circumstance that warrants reconsideration of the Fifth Circuit’s decision, given that the Fifth
Circuit was fully aware of those facts, and gave Branch a full and fair opportunity to discuss their
significance. Consequently, under both the res judicata and the “law of the case” doctrines,
Branch is barred by the first-to-file rule from prosecuting its loss-shifting claims against Allstate.

granting Branch’s motion to add Allstate as a defendant does not speak to the merits of this issue.
See, e.g., Foman v. Davis, 371 U.S. 178, 182 (stating that leave to amend should be freely
granted and “[i]f the underlying facts or circumstances relied upon by a defendant may be a
proper subject of relief, he ought to be afforded an opportunity to test his claim on the merits.”)
(emphasis added); Truehart v. Blandon, 684 F. Supp. 1368, 1371 n. 2 (E.D. La. 1988) (in
determining whether to grant leave to amend, the court “generally does not consider the
substantive merits of the amendments”), citing Fox v. City of West Palm Beach, 383 F.2d 189,
195 (5th Cir. 1967).
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The First-to-File Rule Bars Branch’s “Inflated Revenue Scheme”
Allegations Against Allstate

Although the SAC’s new inflated revenue theory was not included in the version of the
complaint considered by the Fifth Circuit, the Fifth Circuit’s reasoning applies equally to that
theory. Just like with the loss-shifting scheme, Rigsby alleges all of the essential facts of the
inflated revenue scheme added by Branch to the SAC, and therefore bars Branch from pursuing
such a theory in its later-filed action.
As the Fifth Circuit held in Branch, the first-to-file bar applies so long as the later-filed
complaint alleges “the same material or essential elements of fraud” described in the first-filed
complaint. Branch, 560 F.3d at 378. In other words, a later-complaint is barred if it “raises the
same or a related claim based in significant measure on the core fact or general conduct relied
upon in the first qui tam action . . . .” United States ex rel. Grynberg v. Koch Gateway Pipeline
Co., 390 F.3d 1276, 1279 (10th Cir. 2004). The allegations in the two complaints need not be
identical; the first-to-file bar applies even if the later-filed complaint alleges additional or
different facts or “incorporates somewhat different details.” Walburn v. Lockheed Martin Corp.,
431 F.3d 966, 971 (6th Cir. 2005), quoting United States ex rel. LaCorte v. SmithKline Beecham
Clinical Labs., Inc., 149 F.3d 227, 232-33 (3d Cir. 1998).
The Rigsby complaint alleges the very same inflated revenue scheme that Branch now
asserts. Rigsby alleges that adjusters “were told, when adjusting claims involving flood
insurance, to ‘hit the limits’ regarding the flood coverage” to maximize administrative fees,
“[t]he amount of [which] goes up in accordance with the amount of the flood loss claim.” (Exh.
A at ¶¶ 78, 82.) Branch’s new inflated revenue scheme allegations are no different: “[B]y
overstating flood damages, defendants were able to significantly increase the amount of fees that
they received from FIA . . . [,]” the amount of which “is based on the amount of the claim.”
(SAC, Dkt. 617 ¶¶ 15, 17.) Thus, both the Rigsby complaint and Branch’s SAC allege (1) the
same false statement (that flood losses were higher than they actually were); (2) made or caused
to be made by the same defendant (Allstate); (3) in the same context (under the NFIP); and (4)
for the same reason (to maximize fees paid under the program). In other words, both allege “the
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same material or essential elements of fraud.” Branch, 560 F.3d at 378.
Moreover, Rigsby’s allegations of inflated fees are no less detailed than its allegations of
loss-shifting, which the Fifth Circuit recognized as “skeletal” but nevertheless held were
adequate to bar Branch’s similar claims under the first-to-file rule. With respect to both
schemes, the allegations in Rigsby sufficed to alert the Government to the essential facts of the
alleged fraud, thereby fulfilling the goal behind the first-to-file rule. See Lujan, 243 F.3d at
1188. Thus, for the same reasons that justified Allstate’s dismissal when only a loss-shifting
scheme was alleged, Allstate should be dismissed from the SAC.
B.

Allstate’s Voluntary Dismissal from Rigsby Does Not Affect the Fifth
Circuit’s Holding that the First-to-File Rule Bars Branch’s Claims Against
Allstate

Branch attempts to avoid the Fifth Circuit’s binding decision by relying on the Fifth
Circuit’s statement that it was “express[ing] no opinion on the as-yet-unpresented-question of
whether a dismissal for lack of any factual basis or on Rule 9(b) grounds” would establish that
the first-filed case was “essentially a sham,” and would bar a later-filed action. Branch, 560 F.3d
at 379. Branch seizes on this comment to argue that Allstate’s voluntary dismissal from Rigsby
presents the issue left undecided by the Fifth Circuit and that thus its claims against Allstate are
not barred. (Mot. for Leave to Amend, Dkt. 281 at 3.) Specifically, Branch argues that
“[b]ecause Allstate was dismissed from the Rigsby case for lack of any factual basis on which to
base a claim in that action, that action can no longer preclude Branch from asserting claims
against Allstate in this action.” (Id. at 4.) This argument not only mischaracterizes the nature of
Allstate’s dismissal from Rigsby, but it finds no support in the language or policy of the FCA.
1.

The Fifth Circuit Did Not Leave Open any Question as to the Effect of
a Voluntary Dismissal on the Applicability of the First-to-File Bar

As an initial matter, Branch cannot credibly argue that the Fifth Circuit’s ruling left open
the possibility of a different outcome in the event of Allstate’s voluntary dismissal from Rigsby,
because that event had already transpired—and was known to the Fifth Circuit—well before it
ruled that Allstate was properly dismissed from Branch. As detailed above, all parties in Rigsby
had formally indicated their consent to Allstate’s dismissal from that case before Branch filed its
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opening brief in the Fifth Circuit, and Allstate was dismissed from Rigsby before the Fifth
Circuit heard oral argument. Branch repeatedly called these facts to the Fifth Circuit’s attention,
and the Fifth Circuit expressly considered the impact of Allstate’s voluntary dismissal from
Rigsby before ruling that the first-to-file rule barred Branch’s claims against Allstate. Branch
had a full and fair opportunity to present its views about the effect of Allstate’s voluntary
dismissal from Rigsby and, at the request of the Fifth Circuit, it did so.
The Fifth Circuit declined to determine the preclusive effect of “sham” suits dismissed
“for lack of any factual basis or on Rule 9(b) grounds” precisely because this case does not
present that issue. Branch, 560 F.3d at 379. Because Allstate was dismissed from Rigsby
voluntarily, this case simply did not present (and never will present) the question of whether a
“sham” suit dismissed “for lack of any factual basis or on Rule 9(b) grounds” should be
considered a first-filed case that would bar subsequent qui tam actions. That is why the Fifth
Circuit characterized the latter question as an “as-yet-unpresented question” the answer to which
would have to “await a case in which it is squarely presented.” Id. In contrast, the significance
of Allstate’s voluntary dismissal from Rigsby is a question that was presented—repeatedly—to
the Fifth Circuit by Branch. Allstate’s voluntary dismissal from Rigsby raises no issue that has
not already been presented to, and considered by, the Fifth Circuit.
2.

Branch Incorrectly Equates Allstate’s Voluntary Dismissal With a
Concession that Rigsby was a Sham or Otherwise Defective

In any case, Branch’s bald assertion that the Rigsby relators’ voluntary dismissal of
Allstate “constitutes an implicit if not explicit recognition that the skeletal allegations [of the
Rigsby complaint] did not provide any factual basis for proceeding . . . .” is both logically
unsound and legally wrong. (Mot. for Leave to Amend, Dkt. 281 at 4). The Fifth Circuit has
expressly rejected the notion that a voluntary dismissal—even when made with prejudice, unlike
Allstate’s dismissal from Rigsby—equates with a concession that the underlying lawsuit was
frivolous or lacked a factual foundation. Dean, 240 F.3d at 512 (evaluating whether a defendant
could collect attorneys fees as a “prevailing party” after the plaintiff voluntarily dismissed its
civil rights lawsuit with prejudice, and holding that “mere dismissal of the plaintiffs’ suit will not
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establish that the underlying claim was frivolous, unreasonable, or groundless.”) (emphasis in
original). In so holding, the Dean court stated, in language equally applicable here: “Many
circumstances may influence a plaintiff to voluntarily dismiss his claim,” including strategic
decisions that “reveal[] nothing about the merits of a plaintiff’s case,” or a frank assessment that
the plaintiff was ultimately unlikely to succeed even if the claim “appeared meritorious at the
onset.” Id. at 510.
In fact, over 80% of all qui tam cases are dismissed after the government declines to
intervene, as happened in Rigsby.9 In such cases, the relator is left to prosecute the action on its
own and cannot rely on the government’s resources in pursuit of its share of the government’s
recovery. And, qui tam recoveries are lower in cases where the government does not intervene.10
In other words, there are many reasons why qui tam actions are voluntarily dismissed, none of
which imply the suit is a sham. For good reasons, the law does not presume that a voluntary
dismissal means that the suit was a sham. Dean, 240 F.3d at 512.
And where, as here, the dismissal is without prejudice, there is even less reason to treat
the dismissal as a statement about the merits of the case—let alone as a statement that the case is
a sham. A voluntary dismissal without prejudice is not a judgment on the merits, and therefore
says nothing about the merits one way or another. For example, it cannot serve as the basis for
seeking attorneys’ fees or costs as a prevailing party, see Mother and Father v. Cassidy, 338 F.3d
704, 710 (7th Cir. 2003), it has no res judicata effect, Dillard v. Security Pacific Brokers, 835
F.2d 607 (5th Cir. 1988), and it expressly leaves open the possibility that the complaint could be
re-filed at a later date. As Judge Shushan noted, “Allstate was not dismissed from Rigsby on
Rule 9(b) grounds and it was not dismissed for lack of any factual basis. Although Branch
9

Civil Division, U.S. Dep’t. of Justice, Fraud Statistics Qui Tam Intervention Decisions & Case
Statutes As of September 30, 2008, available at
http://www.justice.gov/opa/pr/2008/November/fraud-statistics1986-2008.htm (last visited Sept.
27, 2010).
10

Government Accountability Office, GAO-06-320R, Information on False Claims Act
Litigation, Jan.31, 2006, at p.35; see also U.S. Dep’t of Justice, False Claims Act Cases:
Government Intervention in Qui Tam (Whistleblower) Suits, at p. 2, available at
http://www.justice.gov/usao/pae/Documents/fcaprocess2.pdf (last visited Sept. 27, 2010) (noting
that when the Department of Justice advises the relator that it intends to decline intervention,”
[t]his usually, but not always, results in dismissal of the qui tam action”).
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attempts to equate the voluntary dismissal of Allstate in Rigsby as a dismissal for lack of any
factual basis on which to base a claim, the order of dismissal does not state that was the reason.”
(Order on Motion for Leave to Amend, Dkt. 417, at 23.)
There is no way of knowing—nor would it be appropriate to speculate11—whether the
Rigsby relators would have survived a Rule 9(b) motion; if not, whether they would have been
able to amend their complaint to comply with Rule 9(b); or whether any of these considerations
even played a role in their decision to dismiss their case against Allstate. Even if one accepts
Branch’s flawed premise that dismissal of a first-filed case under Rule 9(b) negates the first-tofile bar—a premise unsupported by the “exception-free” language of the statute, see Smith, 411
F. Supp. 2d at 75; United States ex rel. Bane v. Life Care Diagnostics, No. 06 cv 467, 2008 WL
4853599 at *4 n. 4 (M.D. Fla. Nov. 10, 2008)—Allstate’s voluntary dismissal from the Rigsby
case is not tantamount to dismissal on Rule 9(b) grounds. Whereas a Rule 9(b) dismissal
necessarily implicates the insufficiency of a plaintiff’s allegations, a voluntary dismissal does no
such thing.
It is an even further cry to claim that Allstate’s voluntary dismissal from Rigsby amounts
to a concession that the suit was a “sham.” Only when a lawsuit is both (1) “objectively
baseless” such that “no reasonable litigant could realistically expect success on the merits,” and
(2) subjectively motivated by bad faith, will it be considered a “sham.” Bryant v. Military Dep’t
of Mississippi, 597 F.3d 678, 690 (5th Cir. 2010); see also id. at 692 (noting that this test has
been “extended outside the area of antitrust to other contexts” and applying it in a whistleblower
lawsuit alleging that the defendants engaged in retaliatory litigation). As a matter of law, this
test is not satisfied simply because “the suit is withdrawn or is otherwise shown to be without
merit.” Id. at 691, 693. Allstate’s voluntary dismissal from Rigsby does not concede, or even
imply, that the allegations against Allstate in Rigsby were a sham.

11

See Branch, 560 F.3d at 378 n.10 (“The sufficiency of the Rigsby complaint under Rule 9(b) is
a matter for that court to decide in the first instance”).
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Branch’s Argument Is Unsupported By the Language and Policy of
the First-to-File Bar

Even if the Fifth Circuit had left open the question of whether a first-filed case continues
to have preclusive effect after being voluntarily dismissed—which it did not—there is no support
in the language of the FCA or policy behind it for Branch’s argument that the first-to-file bar
presumptively should not apply in such cases. The language of the first-to-file rule is
“exception-free,” and courts have “rejected offers to read any exception into the language.” See
Smith, 411 F. Supp. 2d at 76 (declining to create an exception to the first-to-file rule that would
allow the same relator to bring successive lawsuits making the same basic allegations); Lujan,
243 F.3d at 1188 (refusing to recognize an exception to the first-to-file rule where the first-filed
case had been dismissed); Grynberg, 390 F.3d at 1279 n.2 (finding that the settlement of the
earlier-filed case was “not relevant” to whether it barred a later-filed complaint making the same
essential allegations of fraud). There is no exception in Section 3730(b)(5) that allows later-filed
cases to be revived after the first-filed case is voluntarily dismissed. Branch would have this
Court read language into the statute that simply does not exist.
Nor does the policy behind Section 3730(b)(5) support the novel exception that Branch
advocates. The first-to-file rule is intended to prevent duplicative litigation while encouraging
“the prompt reporting of fraud.” Branch, 560 F.3d at 377 (quoting LaCorte, 149 F.3d at 234).
As long as the first suit notifies the government of alleged fraud and allows an opportunity to
investigate, the law’s purpose is satisfied. See LaCorte, 149 F.3d at 234.
These objectives are not somehow thwarted when the first-filed case is voluntarily
dismissed. When a qui tam action is filed, the relator must serve the government not only with a
copy of the complaint, but also with a “written disclosure of substantially all material evidence
and information the person possesses.” 31 U.S.C. § 3730 (b)(2). The case is automatically
sealed for sixty days so that the government has time to investigate the allegations and decide
whether or not to intervene and take over the case from the relator. Id. § 3730(b)(2), (4). For
good cause, the government may move for extensions of the seal period. Id. § 3730 (b)(3).
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During this time, the government must “diligently” investigate the relator’s allegations.12
According to the Department of Justice, “[t]he investigation usually involves one or more law
enforcement agencies,” and “will often involve specific investigative techniques, including
subpoenas for documents or electronic records, witness interviews, compelled oral testimony
from one or more individuals or organizations, and consultations with experts.”13
The fact that a case was voluntarily dismissed by the relator does not mean that the
government lacked sufficient notice to conduct a thorough and adequate investigation into the
allegations of fraud. In fact, in Rigsby, the government took over nineteen months and requested
two extensions of the statutory seal period to investigate before it finally declined to intervene.
(See United States’ Unopposed Ex Parte Application for Extension of Time in Rigsby, attached
as Exh. B; United States’ Unopposed Ex Parte Application Nunc Pro Tunc in Rigsby, attached as
Exh. C; Notice of Non-Intervention in Rigsby, attached as Exh. D; see also Expedited
Unopposed Motion For Partial Lifting of the Seal ¶¶ 3, 10, 11, 17, in Rigsby, attached as Exh. E
(noting that in connection with the Government’s “diligent” investigation, the Rigsby relators
produced thousands of pages of documents and engaged in discussions “with the US Attorney…
the Department of Justice (as well as with FEMA, the FBI and other investigative bodies).”).)
Additionally, the government approved the Rigsby relators’ motion to voluntarily dismiss
Allstate in March 2008, after it had declined to intervene in both Rigsby and Branch, and after
this Court had dismissed the Branch case. (Notice of the United States’ Consent to Dismissal
without Prejudice or Certain Defendants in Rigsby, attached as Exh. F.)
The Fifth Circuit found that, despite Rigsby’s “skeletal” allegations, Rigsby notified the
government of the fraud allegedly perpetrated by Allstate. Branch, 560 F.3d at 379. Nothing
about Allstate’s voluntary dismissal from Rigsby alters this conclusion. “Dismissed or not, [the
first-filed case] promptly alerted the government to the essential facts of a fraudulent scheme—
thereby fulfilling a goal behind the first-to-file rule.” Lujan, 243 F.3d at 1188. There is no basis
12

U.S. Dep’t of Justice, False Claims Act Cases: Government Intervention in Qui Tam
(Whistleblower) Suits, at p. 1, available at
http://www.justice.gov/usao/pae/Documents/fcaprocess2.pdf. (last visited Sept. 27, 2010).
13
Id. at 1-2.
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for reading into the first-to-file rule an exception for voluntary dismissals that is not supported by
either the language or the policy of the statute.14
C.

Branch Cannot Plead Around the Fifth Circuit’s Decision

Though it attempts to do so, Branch cannot plead around the result dictated by Fifth
Circuit’s decision. “The burden of establishing subject matter jurisdiction in federal court rests
on the party seeking to invoke it”—here, Branch. St. Paul Reinsurance Co., Ltd. v. Greenberg,
134 F.3d 1250, 1253 (5th Cir.1998). “Bare allegations” of “jurisdictional facts” are “insufficient
to invest a federal court with jurisdiction.” Id. (internal quotation omitted). The district court
“has the power to dismiss for lack of subject matter jurisdiction on any one of three separate
bases: (1) the complaint alone; (2) the complaint supplemented by undisputed facts evidenced in
the record; or (3) the complaint supplemented by undisputed facts plus the court’s resolution of
disputed facts.” Williamson v. Tucker, 645 F.2d 404, 413 (5th Cir.1981).
Here, the substance of the Rigsby complaint is undisputed. As the Fifth Circuit has
already found, Rigsby’s allegations were sufficient to put the Government on notice of the
purported fraud that Branch now attempts to allege against Allstate. Branch’s attempt to plead
around this result by alleging that “Allstate’s fraudulent conduct had not been previously
exposed prior to Branch’s pre-suit disclosure to the Government;” that Branch “remains the sole
source of any specific information connecting Allstate to allegations concerning a scheme to
overstate flood damages;” and that “[b]ut for Branch’s disclosure” the Government “would not
know the essential facts of Allstate’s scheme to defraud NFIP” and “would remain unaware of
anything more than ‘skeletal allegations’ directed at Allstate,” should be rejected. (SAC, Dkt.
617 ¶ 22.) These allegations merely restate the arguments previously presented to, and rejected

14

Allstate is aware of only one case, United States ex rel. Chovanec v. Apria Healthcare Group
Inc., 606 F.3d 361 (7th Cir. 2010), finding that the first-to-file rule does not apply if the first case
has been dismissed. Chovanec, a Seventh Circuit case, conflicts with case law from other
jurisdictions finding such dismissals “not relevant” to the first-to-file bar, Grynberg, 390 F.3d at
1279 n.2., as well as with the policy that motivates the rule. In all events, whatever the law in the
Seventh Circuit, the clear Fifth Circuit law, and the law of this case, is directly to the contrary,
since the Fifth Circuit’s opinion affirming Allstate's dismissal from this case expressly
considered the fact that Rigsby had been dismissed as to Allstate, and found that dismissal to be
of no moment.
11643967.11
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by, Judge Beer and the Fifth Circuit. The Court is not required to accept these allegations as true
in light of the undisputed content of the Rigsby complaint, and the Fifth Circuit’s ruling.
Similarly, this Court is not compelled to accept the conclusory allegations in Branch’s
SAC that Rigsby was “dismissed for lack of any factual basis” and “was a sham suit as to
Allstate.” (SAC, Dkt. 617 ¶ 22.) As Judge Shushan noted, the dismissal order in Rigsby says no
such thing. Moreover the “[l]abels and conclusions” on which Branch relies “are not entitled to
[an] assumption of truth.” Ashcroft v. Iqbal, 129 S.Ct. 1937, 1949-50 (2009) (to survive a
motion to dismiss, complaint must allege facts; “[t]hreadbare recitals of the elements of a cause
of action, supported by mere conclusory statements, do not suffice”). Branch has alleged no
facts whatsoever (because there are none) to suggest that the Rigsby relators acted in bad faith or
were not motivated by a genuine desire for judicial relief such that their suit was a “sham.”
Indeed, the sole alleged basis for Branch’s claim that Rigsby is a “sham” is the fact that
Allstate was voluntarily dismissed from Rigsby. As discussed above, a voluntary dismissal does
not amount to a concession that the underlying suit was a sham, and consequently, Branch
cannot plausibly establish that its allegations fall outside the reach of the Fifth Circuit’s decision.
To survive a motion to dismiss, a complaint’s allegations must “plausibly give rise to an
entitlement to relief.” Iqbal, 129 S.Ct. at 1950. A claim has “facial plausibility” when the
plaintiff pleads “factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Id. at 1949. The plausibility standard “is not
akin to a ‘probability requirement,’ but it asks for more than a sheer possibility that a defendant
has acted unlawfully.” Id. Where a complaint pleads facts that are “merely consistent with”
liability, it “stops short of the line between possibility and plausibility of ‘entitlement to relief.’”
Id. (citation omitted). For example, a complaint that identifies conduct that could be equally
consistent with both unlawful and lawful activity does not meet the plausibility standard. Id. at
1951 (complaint failed to state a claim where there was an obvious legitimate explanation for
allegedly discriminatory government policy that disparately impacted Arab Muslims); Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 566-67 (2007) (complaint failed to allege an antitrust
violation where plaintiff’s allegations of parallel conduct were consistent with an unlawful
11643967.11
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agreement, but also were compatible with, and more likely explained by, un-choreographed freemarket behavior).
Because “mere dismissal of the plaintiffs’ suit will not establish that the underlying claim
was frivolous, unreasonable, or groundless[,]” Dean, 240 F.3d at 512 (emphasis in original), as a
matter of law Allstate’s voluntary dismissal does not make it “plausible” that Rigsby was a
“sham.” Iqbal, 129 S.Ct. at 1949; see also Bryant, 597 F.3d at 678 (rejecting plaintiff’s
argument that defendants’ prior lawsuits were a sham, where the only evidence plaintiff offered
was that the lawsuits “were not prosecuted or were dismissed”). Indeed, by filing a complaint
that repeats the allegations in Rigsby, Branch necessarily concedes that Rigsby’s allegations were
not “objectively meritless” such that “no reasonable litigant could realistically expect success on
the merits.” Bryant, 597 F.3d at 690 (emphasis added). Under Rule 11, Branch has already
“certifie[d]” its belief that allegations about Allstate’s purported scheme to shift losses to the
government and inflate revenues “are warranted by existing law or by a nonfrivolous argument
for extending, modifying or reversing existing law or for establishing new law” and that “the
factual contentions have evidentiary support or, if specifically so identified, will likely have
evidentiary support after a reasonable opportunity for further investigation.…” Fed. R. Civ. P.
11. That ends the inquiry. “Only if the challenged litigation is objectively meritless may a court
examine the litigant’s subjective motivation” to determine whether the suit was brought in bad
faith. Bryant, at 690 (emphasis added). Thus, even if Branch could show that the Rigsby relators
were acting in bad faith—and there is no evidence of such misconduct in the record—it could not
establish that Rigsby’s allegations against Allstate were a “sham.” The Fifth Circuit stated, “[I]f
the ‘first-filed’ case is essentially a sham, does it continue to be ‘first’ after the court in that case
dismisses it? The answer to that question should await a case in which it is squarely presented.”
See Branch, 560 F.3d at 379. This is still not that case.
D.

Branch’s Inflated Revenue Scheme Allegations Should be Stricken

At a minimum, Branch’s inflated revenue allegations should be stricken from the SAC.
Even assuming that Branch’s allegations against Allstate survive the first-to-file rule, Branch has
failed to plead Allstate’s involvement in an inflated revenue scheme consistent with the
11643967.11
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requirements of Rules 8(a) and 9(b), nor has it pled that it is an original source of those publiclydisclosed allegations.
1.

Branch Fails to Adequately Allege An Inflated Revenue Scheme

Allstate joins in and incorporates the Motions to Dismiss the SAC filed by other
defendants. (Dkt. 669 - Dkt. 675). For the reasons stated therein, the SAC fails to adequately
allege an inflated revenue scheme under Rules 8(a) and 9(b). All of the specific allegations
about Allstate properties in the SAC were in the prior complaint that the Court found was not
sufficient to allege—even in general terms—the inflated revenue scheme. (Dkt. 615, at 16, 17,
19). Moreover, other than conclusory allegations, the SAC offers no facts showing that the
alleged price inflation amounted to fraud rather than mere inadvertence, and therefore “stops
short of the line between possibility and plausibility of entitlement to relief.” Iqbal, 129 S.Ct. at
1949; United States ex rel. Grubbs v. Kanneganti, 565 F.3d 180 (5th Cir. 2009) (qui tam plaintiff
must plead fact that “make relief plausible, not merely conceivable, when taken as true”). To
make matters worse, the SAC contains no detail whatsoever about a single Allstate property in
which rather than allegedly shifting losses, Allstate allegedly inflated losses. United States ex
rel. Russell v. Epic Healthcare Management Group, 193 F.3d 304, 308 (5th Cir. 1999) (FCA
complaint must plead the “time, place and contents of the false representations, as well as the
identity of the person making the misrepresentation and what [that person] obtained thereby.”)
Instead, contrary to what Rule 9(b) requires, the SAC lumps Allstate together with the other
defendants in alleging that Allstate engaged in an inflated revenue scheme. United States ex.
rel. Bledsoe v. Community Health Sys. Inc., 342 F.3d 634, 642 (6th Cir. 2003) (holding that a
plaintiff alleging fraud “may not rely upon blanket references to acts or omissions by of the
‘defendants,’ for each defendant in the complaint is entitled to be apprised of the circumstances
surrounding the fraudulent conduct with which he individually stands charged.”). For these
reasons, and those set forth more fully in the motions that Allstate joins, the SAC fails to
adequately allege an inflated revenue scheme as to any defendant, including Allstate.
2.

Branch is Not an Original Source of the Inflated Revenue Allegations

Allstate joins in and incorporates the Motion to Dismiss the SAC filed by the Fidelity
11643967.11
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defendants on the ground that Branch has not pled it is an original source of the inflated revenue
allegations in the complaint. (Dkt. 669); 31 U.S.C. § 3730(e)(4)(A) (eliminating federal
jurisdiction over qui tam actions that are based upon public disclosures unless the relator is an
“original source” of the information). Allegations that Allstate inflated flood losses to increase
the fees it could claim from the federal government were publicly disclosed long before Branch
filed the SAC, including in the Rigsby complaint, which was unsealed on August 1, 2007.
Branch’s original source allegations in the SAC, borrowed word for word from the FAC in
which Branch alleged only that it was an original source as to alleged loss-shifting scheme, do
not establish that Branch has direct and independent knowledge of the inflated revenue scheme
allegations as to Allstate. Although the Court admonished that “Branch’s original source status
for the loss-shifting theories does not allow it to shoehorn other theories for which it was not an
original source into the Complaint,” that is exactly what Branch is attempting to do with respect
to its newfangled inflated revenue scheme. (Dkt. 615, at 43).
IV.

CONCLUSION
Branch has no basis for attempting to re-open a door that the Fifth Circuit has decisively

locked shut. Nothing has changed since the Fifth Circuit ruled that Rigsby’s allegations against
Allstate jurisdictionally bar Branch from suing Allstate in this case. The voluntary dismissal of
Allstate from the Rigsby case is not a new development that dictates a different result under the
first-to-file rule. Not only did the Fifth Circuit expressly consider this fact before finding that
Branch’s lawsuit against Allstate was barred by Rigsby, there is nothing in the text, policy, or
controlling case law interpreting the FCA that creates an exception to the jurisdictional bar of
Section 3730(b)(5) where the first-filed case is voluntarily dismissed.
In all events, Branch cannot proceed with its inflated revenue theory as against Allstate
because (1) that theory is also alleged in the Rigsby complaint, and so may not be pursued by
Branch against Allstate under controlling Fifth Circuit law of the case; (2) Branch fails to
sufficiently plead the inflated revenue theory; and (3) Branch fails to plead it is an original
source as to the inflated revenue theory.
For the foregoing reasons, Allstate respectfully requests that the Court grant its motion to
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dismiss Branch’s SAC as against Allstate. Alternatively, the Court should strike the inflated
revenue allegations against Allstate from the SAC.

Dated: October 8, 2010
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THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

UNITED STATES OF AMERICA, ex rel.
Cori Rigsby, et al.,
Plaintiff,
v.
STATE FARM INS. CO., et al.
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Civil No. 1:06cv433WJG-JMR

NOTICE OF THE UNITED STATES THAT
IT IS NOT INTERVENING AT THIS TIME
By Order dated August 7, 2007, the Court indicated that the Government must make its
election regarding intervention on or before January 31, 2008, and it has indicated to the United
States that no further extensions of time would be permitted. The Government's investigation
has not been completed, as certain potentially relevant information has not become available. As
such, the United States is not able to decide, as of the Court's deadline, whether to proceed with
the action. Accordingly, the United States hereby notifies the Court that it is not intervening at
this time.
However, under 31 U.S.C. § 3730(c)(3), the United States retains the right to intervene in
this case at any time “upon a showing of good cause,” and the Government’s investigation of and
attention to this case will continue.
Although the United States is not intervening at this time, it respectfully refers the Court
to 31 U.S.C. § 3730(b)(1), which allows the relators to maintain the action in the name of the
United States; providing, however, that the “action may be dismissed only if the court and the
Attorney General give written consent to the dismissal and their reasons for consenting.” Id.
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Therefore, the United States requests that, should either the relators or the defendants propose
that this action be dismissed, settled, or otherwise discontinued, this Court solicit the written
consent of the United States before ruling or granting its approval.
Furthermore, pursuant to 31 U.S.C. § 3730(c)(3), the United States requests that all
pleadings filed in this action be served upon it; the United States also requests that orders issued
by the Court be sent to the Government's counsel. The United States reserves its right to order
any deposition transcripts and to intervene in this action, for good cause, at a later date.
A proposed order is being furnished to the court.
Respectfully submitted,
JEFFREY S. BUCHOLTZ
Acting Assistant Attorney General
DUNN O. LAMPTON
United States Attorney
Southern District of Mississippi

Dated: January 31, 2008

/s Al Jernigan
ALFRED B. JERNIGAN, JR.
Chief, Civil Division
FELICIA ADAMS
Assistant United States Attorneys
188 East Capitol Street, Suite 500
Jackson, MS 39201
Telephone: (601) 965-4480
Fax: (601) 965-4409
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JOYCE R. BRANDA
PATRICIA R. DAVIS
JAY D. MAJORS
Attorneys, Department of Justice
Civil Division
Post Office Box 261
Ben Franklin Station
Washington, DC 20044
Tel: (202) 307-0264
Fax: (202) 514-0280
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing United States' Notice
of the United States That it Is Not Intervening at this Time has been sent via electronic service,
to the party noted below, on January 31, 2008.

Counsel for Relators
Anthony DeWitt, Esq.
Bartimus, Frickleton, Robertson & Gorny
715 Swifts Highway
Jefferson City, MO 65109
573/659-4454

/s Al Jernigan
ALFRED B. JERNIGAN, JR.
Assistant United States Attorney
Chief, Civil Division
188 East Capitol Street, Suite 500
Jackson, MS 39201
Telephone: (601) 965-4480
Fax: (601) 965-4409
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THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
)
)
)
)
)
)
)
)
)
)
)

UNITED STATES OF AMERICA, ex rel.
Cori Rigsby, et al.,
Plaintiff,
v.
STATE FARM INS. CO., et al.
Defendants.

Civil No. 1:06cv433WJG-JMR

NOTICE OF THE UNITED STATES’ CONSENT TO DISMISSAL
WITHOUT PREJUDICE OF CERTAIN DEFENDANTS
In light of the United States' notice that it was not intervening in this action, and the Relators'
notice that they wish to dismiss defendants Allstate Ins. Co., Nationwide Ins. Co., and USAA Ins.
Co., the United States sees no reason to oppose that dismissal and thereby compel Relators to
continue litigation against these defendants unwillingly. Accordingly, the United States consents
to dismissal without prejudice of those defendants.
Respectfully submitted,
JEFFREY S. BUCHOLTZ
Acting Assistant Attorney General
DUNN O. LAMPTON
United States Attorney
Southern District of Mississippi
/s/ FELICIA C. ADAMS
FELICIA C. ADAMS
ALFRED B. JERNIGAN, JR.
Assistant United States Attorneys
188 East Capitol Street, Suite 500
Jackson, MS 39201
Telephone: (601) 965-4480
Fax: (601) 965-4409
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JOYCE R. BRANDA
PATRICIA R. DAVIS
JAY D. MAJORS
Attorneys, Department of Justice
Civil Division
Post Office Box 261
Ben Franklin Station
Washington, DC 20044
Tel: (202) 307-0264
Fax: (202) 514-0280
CERTIFICATE OF SERVICE
I, Felicia C. Adams, Assistant United States Attorney, certify that on March 18, 2008, I
electronically filed the foregoing with the Clerk of the Court using the ECF system which sent
notification of such filing to the following:
Michael C. Rader
Anthony L. DeWitt - PHV
Edward D. Robertson - PHV, III
Edward D. Robertson - PHV, Jr.
James P. Frickleton - PHV
Mary D. Winter - PHV
BARTIMUS, FRICKLETON, ROBERTSON & GORNY, PC
11150 Overbrook Road, Suite 200
Leawood, KS 66211
Email: mrader@bflawfirm.com
aldewitt@sprintmail.com
krobertson@bflawfirm.com
chiprob@earthlink.net
jimf@bflawfirm.com
marywinter@earthlink.net
Richard F. Scruggs
Benjamin H. McGee, III
Sidney A. Backstrom
THE SCRUGGS LAW FIRM, PA
P. O. Box 1136
Oxford, MS 38655
Email: dickscruggs@scruggsfirm.com
sidbackstrom@scruggsfirm.com
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David L. Marcus - PHV
Matthew V. Bartle - PHV
GRAVES BARTLE & MARCUS, LLC
1100 Main Street, Suite 2600
Kansas City, MO 64105
Email: david.marcus@pobox.com
matt.bartle@pobox.com
and I hereby certify that I have mailed by United States Postal Service the document to the following
non-ECF participant(s):
None
/s/FELICIA C. ADAMS
Felicia C. Adams
Assistant United States Attorney
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA
-----------------------------------------------------------------x
:
:
UNITED STATES OF AMERICA,
:CIVIL ACTION NO.: 06-4091
EX REL. BRANCH CONSULTANTS, L.L.C.,
:
:SECTION: “R” (1)
Plaintiff,
:
:JUDGE: VANCE
v.
:
:MAGISTRATE: SHUSHAN
ALLSTATE INSURANCE COMPANY., et al.,
:
:
Defendants.
:
-----------------------------------------------------------------x
NOTICE OF HEARING
PLEASE TAKE NOTICE that the Defendants Allstate Insurance Company will
bring its Motion to Dismiss on for hearing before the Honorable Sarah S. Vance at the
United States District Court for the Eastern District of Louisiana, 500 Poydras Street,
Room C-151, New Orleans, LA 70130, on November 10, 2010 at 10:00 a.m.

Dated: October 8, 2010
MUNGER TOLLES AND OLSON LLP
/s/ Gregory J. Weingart
Brad D. Brian (pro hac vice)
brad.brian@mto.com
Gregory J. Weingart (pro hac vice)
gregory.weingart@mto.com
355 South Grand Avenue, 35th Floor
Los Angeles, California 90071
Telephone: (213) 683-9100
Judy Y. Barrasso (2814)
jbarrasso@barrassousdin.com
909 Poydras Street, Suite 1800
New Orleans, Louisiana 70112
Telephone: (504) 589-9700
Attorneys for Allstate Insurance Company

11883734.1

Respectfully submitted,
SONNENSCHEIN NATH AND ROSENTHAL LLP
Richard L. Fenton (pro hac vice)
rfenton@sonnenschein.com
Steven M. Levy (pro hac vice)
slevy@sonnenschein.com
233 South Wacker Drive, 7800 Sears Tower
Chicago, Illinois 60606
Telephone: (312) 876-8000
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CERTIFICATE OF SERVICE
I hereby certify that on October 8, 2010, I electronically filed the foregoing with
the Clerk of Court using the CM/ECF system and I served a copy of the foregoing
pleading on all counsel for all parties, via the CM/ECF system and/or mailing same by
United States Mail, properly addressed, and first class postage prepaid, to all counsel of
record in this matter.
/s/ Gregory Weingart

11886253.1

