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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

UNITED STATES OF AMERICA EX
REL. CORI RIGSBY AND KERRY RIGSBY RELATORS

VERSUS CIVIL ACTION NO. 1:06CV00433-LTS-RHW
STATE FARM INSURANCE COMPANY,

FORENSIC ANALYSIS & ENGINEERING CORPORATION,

and HAAG ENGINEERING CO. DEFENDANTS

MOTION TO DISMISS FORENSIC ANALYSIS & ENGINEERING CORPORATION

Comes now Forensic Analysis & Engineering Corporation (“FAEC”), by and through its
attorneys of record, and files its Motion to Dismiss FAEC. Said motion is based on the facts as
set out below:

By Settlement Agreement dated May 28, 2010, and extended by agreement dated July 6,
2010, FAEC and Relators agreed to dismiss FAEC from the present action, with prejudice, under
certain terms and conditions as set forth in said Settlement Agreement. Of import to the present

motion, the Second Paragraph 1 of the Settlement Agreement states the following:

Conditions Precedent: This agreement is contingent upon the satisfaction of the
Conditions Precedent described in this paragraph. If the Conditions Precedent
have not been satisfied within forty-five (45) days of the date of this agreement,
or such extension of such period to which the parties may agree in a writing
signed by all the parties, the remaining terms of this agreement shall be
ineffective and shall be null and void. Satisfaction of the Conditions Precedent
shall be accomplished by (a) the United States government affirmatively
consenting to the terms of this Agreement and consenting to the dismissal of
Forensic as described in Paragraph 2 below or (b) the Court with jurisdiction over
the Suit entering an order acknowledging that the government has not objected to
the Agreement after reasonable notice and granting dismissal of Forensic as
described in Paragraph 2 below. In order to facilitate the government’s
consideration of possible consent to the Agreement, Forensic agrees to promptly
provide the government with financial and other information as the government
shall reasonably request. The Relators will use their reasonable best efforts to

! True and correct copies of the Settlement Agreement and extension are attached hereto collectively as Exhibit “A”.
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obtain satisfaction of the Conditions Precedent within the time permitted by this
paragraph.

The United States Government was given notice of the pending Settlement Agreement at
least by June 3, 2010.% As of the date of the drafting of this motion the government has not
lodged any objection to, requested any information from FAEC regarding, or affirmatively
consented to the Settlement Agreement. Pursuant to part (b) of the paragraph quoted above,
FAEC respectfully requests this Court to enter an Order acknowledging that the United Stated
government has not objected to the Settlement Agreement after reasonable notice and granting
the dismissal of FAEC.

Due to the brevity and nature of the issues presented herein, FAEC requests the Court
waive the requirement for a memorandum of authorities in support of their motion pursuant to
the Uniform Local Rule 7.2(D).

FAEC would further request such other relief as this Court deems necessary.

This the 15" day of July, 2010.

Respectfully submitted,

BY: s/Robert D. Gholson

OF COUNSEL.:

Robert D. Gholson, MS Bar No. 4811
Daniel D. Wallace, MS Bar No. 100659
GHOLSON BURSON ENTREKIN & ORR, P.A.
535 North 5™ Avenue (39440)
P. O. Box 1289
Laurel, Mississippi 39441-1289
Telephone: (601) 649-4440
Facsimile: (601) 649-4441
gholson@gbeolaw.com
Attorneys for Forensic Analysis & Engineering Corporation

2 See Email correspondence dated June 3, 2010 advising that the United States Government had been given notice
of the Settlement Agreement Attached hereto as Exhibit “B”.
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CERTIFICATE OF SERVICE

| hereby certify that on July 15", 2010, I electronically filed the foregoing with the clerk
of the Court using the ECF system, which sent notification of such filing to the following:

Cecil Maison Heidelberg, Esquire
Virginia R. Kennedy, Esquire
MAISON HEIDELBERG, PA

795 Woodlands Parkway, Suite 220
Ridgeland, MS 39157

Email: maison@heidelbergpa.com
Email: ginny@heidelbergpa.com

Scott D. Gilbert (PHV)

August J. Matties, Jr. (PHV)

Benjamin R. Davidson (PHV)

Craig J. Litherland (PHV)

GILBERT LLP

1100 New York Ave., NW, Suite 220

Washington, DC 20005

Email: gilberts@gotofirm.com

Email: mattiesa@gotofirm.com

Email: davidsonb@gotofirm.com

Email: litherlandc@gotofirm.com
ATTORNEYS FOR RELATORS/COUNTER-DEFENDANTS

Jay D. Majors, Esquire

UNITED STATES DEPARTMENT OF JUSTICE
Civil Division

P. O. Box 261

Ben Franklin Station

Washington, D.C. 20044

Felicia C. Adams, Esquire
UNITED STATES ATTORNEY’S OFFICE
Southern District of Mississippi
Suite 500
188 East Capital Street
Jackson, MS 39201
ATTORNEYS FOR THE UNITED STATES
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Robert C. Galloway, Esquire

Jeffrey A. Walker, Esquire

E. Barney Robinson, 111, Esquire

BUTLER, SNOW, O’MARA, STEVENS & CANNADA, PLLC
210 East Capitol Street, 17" Floor

P. O. Box 22567

Jackson, MS 39225-2567

Email: jeff.walker@butlersnow.com

Email: bob.galloway@butlersnow.com

Email: barney.robinson@butlersnow.com

Michael B. Beers, Esquire (PHV)

BEERS, ANDERSON, JACKSON, PATTY & FAWAL, PC
250 Commerce Street, Suite 100

Montgomery, AL 36104

Email: mbeers@beersanderson.com

James R. Robie — PHV
ROBIE AND MATTHAI
Biltmore Tower
500 South Grand Avenue, Suite 1500
Los Angeles, CA 90071
Email: jrobie@romalaw.com
ATTORNEYS FOR STATE FARM FIRE AND CASUALTY COMPANY

Larry G. Canada, Esquire
GALLOWAY, JOHNSON, TOMPKINS
BURR & SMITH

701 Poydras Street, Suite 4040

New Orleans, LA 70139

Email: Icanada@gjtbs.com

Kathryn Beard Platt, Esquire
GALLOWAY, JOHNSON, TOMPKINS,
BURR & SMITH
1213 31% Avenue
Gulfport, MS 39501
Email: kplatt@gjtbs.com
ATTORNEYS FOR HAAG ENGINEERING CO.
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Robert K. Kochan, President

Forensic Analysis & Engineering Corporation

3401 Atlantic Avenue, Suite 101

Raleigh, North Carolina 27604

rkkochan@forsenic-analysis.com
PRESIDENT OF FORENSIC ANALYSIS & ENGINEERING
CORPORATION

s/Robert D. Gholson
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SETTLEMENT AGREEMENT

‘THIS SET LEMENT AGREEMENT (“Agreement”) is made thi&[j%iy of |
2010 between Co; | Rigsby, Kerri Rigsby {(“Rigsbys™ or “Relators™) and Forensic Anafysis
Engineering Co. (* forensic™) {collectively the “Parties™).

1, WHER [AS on April 26, 2006, Relators brought suit in the United Stales District
Court for the Sou flem District of Mississippi, styled US. ex rel. Rigshy v. State Form Fire
Mutual Ins. Co., { 'al. 1:06-cv-433 (the “Suit"), by filing a complaint under the False Claims
Act, alleging in pa | that Forenslc conspired with Hasg Engineering Co, (*Haeg™) and State Farm
Mutual Insurance Co, (“Statc Farm™) to submit false flood insurance claims to the federel
government follov, hg Hurrlcanc Katrina;

2. WHER JAS the Rclators aflcpe that as part of that conspiracy, Sfate Farm instructed
its adjusters that peause Hurricane Katrina was a water stoym, they should assume that the
damage to homes E:y inspected was caused by flood rather than storm winds, that insurance
coverage for the ¢ |mage they inspected would be available anly under homeowners' Standard
Flood Insurance . plicies (“flood policy™), which were underwritien by the National Flood
Insurance Prograr { and for which the federal government was financially linble, and that
coverage under St [e Farm's home owner policies would anly be used in casey of unmistakable
wind damage;

3, WHEK {AS the Relators allege that Forensic furthered the conspiracy by drafting
engineering repor] ; that concluded the predominant demage to homes sustained by Hurricane
Kafrina was due t houd when Forensic know or should have khown that the damage was in fact
caused in whole ot !n large part by wind;

4. WHEF §S the Relators further allege that Forensic reissucd an cngineering teport
related to Thomas ind Pamela MeTntoshes® home, changing the conclusion of the report so that
the report concluc Id that the precominate cause of the damage fo the Molntoshes’ home was
flood rather than Vind, and that Forensio reissued its report on the Mclntoshes home at the
urging of Btate Fa. h;

5. WHER {AS the Relators further aflege that Forensle reissued a number ol additional
engincering repor{ :with ohanged conciusions at the request of State Farm and in fortherance of
the conspirey to | !ﬂate claims under flood policies;

engincering repor | would be vsed by State Farm to inflate claims under flood policles and
thereby shift the £ jancial responsibility for paying insurance olaims from State Farm and to the
federal governmer }

6. WHEE fAS the Relators further allege that Forensic understood that its reissved

State Farm to ju lify submitting false and overinflated claims for payment o the federal
government for fii pd polioy proceeds, that State Farm did in fact submit such false claims to the

7. WHER, ‘[AS the Relators further allege that the reissued Forensic reporis were used by
federal governmed ? and that the federal government made payments based on these false claims;

EXHIBIT
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e oG - WHERE-S Forensio-admits. that.it-understood State_Farm's financinl interests in
having engineerlng 1 ports submitted by Forensie that attributed the causo of storm damage to
flood rather than stor 3 winds;

9. WHEREA } Forensic admits that it believed State Farm would not continus employing
Forensic unless Fo! [jmic agreed with State Farm's assessment that the properties where
secondary seports W e requested were damaged predominately by water instead ot wind and
focused on any possi [le evidence of flood damage to support that finding;

10, WHERI AS Forensic admits that at Stats Farm’s request, Forensic sent a second
professional engine: lllo re-cvaluate 19 loss sites, and Forensic admits that it changed the
gonclusions In those |9 roports bused on the sccond engineer's inspeetion and after the initial
reports were already lent to State Farm;

11, WHERE AS Forensic admits that it was usked not to perform a thorough structural
evaluation or cost g pralsal of the amount of damage identified at a given site, and Forensic
agreed to follow Sta; [Farm's instructions to describe only the predominant cause of damage lo a
home when sftributi; & that damage to wind or flood;

12, WHER |AS Forensic admits that for certain propetties it submitted subsequent
reports that did not pference the oxistence of the initial report and that such 2 prectice ullowed
State Farm fo have { ® option of either removing and replacing the initial report in its file if it so
chose;

13. WHEFR }AS Forcnsic contends and has provided docutnentation supporting its
contention that its ¢ |rrent financlal condition makes it highly unlikely that Forensic would be
able to pay any mab [is] judgment amount that could be awarded against it in the Suit nor does It
have any means of { nding from applicablc Insurance coverage; and

14, WHEF [AS Relators have teviewed cemtain financlal information provided by
Forensic and Relatc & belleve that there is & very substantial risk that Forensic would not be
financially able to | 1y any material judgment amount that might be awarded against Forensic
and that the costs of tontinued efforts by Porensic to defend itself in the Suit could further erode
torensic’s abllity ta jay any meaningful liabillty to the government.

¥

15. WHI RBAS Forensic answered the Relutors complaint against it and denled the
allegations of wrony loing.

NOW THEE [FORE, THE PARTIES AGREE AS FOLLOWS:

I Coni lﬁnns Precedent: This Agrecment is contingent upon the satisfaction of the
Conditions Precedé t described in this paragraph. I the Conditions Precedent have not been
satisfied within for }-five (45) days of the date of this agreement, or such extension of such
period to whioh the partics may agree in a writing signed by all the parties, the remalning terms
of this Agreement ¢ [all be ineffective and shall be null and void, Satisfaction of the Conditions
Pracedent shall be ¢ jcomplished by (#) the United States government affirmatively consenting to

2
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the terms of this / tcement and consenting to the dismissal of Forensic as described in
Paragraph 2 below f;i‘ (o) the Courl with jurisdiction -over- the Suit entering .an order
acknowledging that Je government has not objected to the Agreement after reasonable notice
and grenting dismiss { of Forensic as described in Paragraph 2 below, In order to facilitate the
government's consi fration of posgible consent to the Agreement, Forensic agrees to promptly
provide the govemm nt with financial and other information as the government shall reasonsbly
request. The Reld jrs will use their reasonable best efforis to obtain satisfaction of the
Condltions Preceden }within tho time permitted by this paragraph.

2 Dism i_.ga_l: Promptly sfter the satisfaction of the Conditions Precedent, the
Relators will file af }roprlate pleading to obtain a dismissal of all claims in the Suit against
Forensic with prejug pe.

3, . Settli hentPayment: Forensic agrecs that as consideration for this Agresment, it
will make payment { |the United States government in the amount of $50,000 related to all of the
properties that genet fed flood policy ¢laims with respect €0 which Forensic revised enginesring
report conclusions | for which Forensic issued emgineering reports that emphasized any
mdications of flood § the exclusion of wind as the possible ¢ause of damages, This amount will
be due and payable tvfnllows: (2) $5,000 to be paid one hundred (100) days after dismissal of
Forensic from the | wsuit; (b} $10,000 to be puid onc year after the date on whioh the first
payment in (a) abot | is due; () $15,000 to be paid two years after tha date on which the first
payment in (a) abov | is due; end () $20,000 to be paid thrce years after the datc on which the
first payment in (a) ; bove is due.

4. Acee i to Documents: Forensic will, immediately upon the execution of this
Agreement, provide Relators ali documents (a) relating to its employment by State Fartn for the
purpose of assessin] damages rcsy Iting from Hurricsne Katrina, theluding complete copies of its
files for the 19 ¢ pperties identificd in GBEO-Forensle 138 where Forensic revised its
engineering reports Eﬁer the reports wers first provided to State Farm, (b) all communications
with State Farm or fmy other parties to the Suit related to its employment by Siate Farm as
described above, Hy ricane Katrina, or the Quit 2nd no such docurnent shall be withheld bused on
a olaim of privile E that belongs to Forensic, except for confidential and/or privileged
communications be ween Forensle and its current attorneys, Gholson Burson Entrekin & Orr,
PLLC. In the event fhat the Conditions Preccdent are nat satisfied In accordance with Paragraph
I above, Relators w || return to_Forencin and make nn nse of all documents that are the sublectto |
o valid claim of priv [lege. In this regard, Relators agree that no privilege shall be waived or lost
as g vesult of the te jporary possession of such documents by Relators hereunder, and Forensic
does not weive any [ight to abject to the use of any such docutncnts in this Buit for any reason,
including relevance

5. Tris | Covperation: Forensio will, if requested by the Relators, make its
employees availabl |to testify at trial in the Suit and shall, commencing immediately upon the
execution of this A! feement, answer reasonable questions to assist the Relators’ preparations for
ttlal in the Swit ¢ Jout its relationship with State Farm following Hurricane Katrina, the
engineering reports forensic prepared or was asked to preparc for State Farm in connection with
Huericane Katring, nd all communications related to the above or related to the Suit, Forensic
shall be entitled tc feasonable notice fiom Relators as to times and places of availability and
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should such coopera bn requ I trave! or other expenses, Forensic shall be entltléd to reasonable
'roimbursemient fof §{ 1h éxpenses pursuant to the aliowanoes of applicable law.

6. Speci Ic Performance: Notwithstanding any other provision pf this Agreement
fo the contrary, the | leties acknowledge that a breach by any Party of its obligations ebove will
cause irreparable hi fm to the non-breuching Party, and such harm caanot be compensated
adequately by mone jdamages alone, Accordingly, the non-breaching Party shall be entltled fo
seek specific perfol Eance of the obligations of any breaching Party at amy time afler the
Agreament is execul d. ‘

7. Misc: ]l]aneun.;::

a. Exec! tion in Counter-Part: This Agreement may be executed In counterparts, all
of wk Ch, when taken together, shall constitite a single insirument,

b. Cons uetion: This Agreement was reviewed and approved by atiorneys for all of
the P Fies and it Is the intent of the Parties that there shall not be a presumption
or co struction against any Party. No Party shall be decmed to be the drafter of
fhis 4 jreement or of any particular provision of the Agreement.

c. Entie Apreement: This Agresment is the entire agreement between the Parties,
The s greement may not be amended or modified other than by written agreement

agree ;to and signed by the Partles.

d. Jurist letions The United States Distriet Court for the Southern Distriet of
Miss lsippi shall retain jurisdiction of the Suit to cnforce the terms of the
Agte ment

Kerri Ri

gSon ‘
Y opfor)
by: # 3

dated: 6 Zr[ 53’1 g

Forensic Analysis &Engineering Company

by: .

duted:
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should such cooperation require travel or othor cxpenses, Forensic shall be entitled to reasonable
reimbursement for such expenses pursuant to the allowances of applicable law.

6. Specific Pexformance: Notwithstanding any other provision of this Agreement
to the contrary, the Parties acknowledge that a breach by any Party of its obligations above will
cause irreparable harm to the non-breaching Party, and such harm cannot be compensated
adequately by money damages alone. Accordingly, the non-breaching Party shall be entitled 1o
seek specific performance of the obligations of any breaching Party at any time after the
Agreement is executed.

7. Mis 8¢

a. Execution in Counter-Part: This Agreement may be executed in countetparts, all
of which, when taken together, shall constitute a single instrument.

b. Construction: This Agresment was reviewed and approved by attorneys for ail of
the Parties and it is the intent of the Pasties that there shall not be a presumption
or construction against any Party. No Party shall be deemed to be the drafier of
this Agteement or of any particular provision of the Agresmeat.

c. Enfire Agresment: This Agreement is the entire agreement between the Patties.
The Agreement may not be amended or modified other than by written agreement
agreed to and signed by the Parties.

d. Juisdiction: The United States District Court for the Southern District of
Mississippi shall retein jurisdiction of the Suit to enforce the texms of the

Agreement,
Cori Rigsby

by:

dated.

Kerri Rigsby
by:
dated:

Forensic Analysis &Engineering Company

vy AN K, Kathon , (R scitindt
dated: 2% %‘ gﬂ, 2010
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‘mmm FOR EXTENSION OF PEADLINE

THIS AGREEMENT (“Agreement”) is made this __ddy of , 2010 between Cort
Rigaby, Kerrl Rigsby (“Rigabys” or “Relators™) and Forensic Anslysis & Engineering Co.
(“Forensic™} (collectively the “Parties™). _

WHEREAS the Parties hava entired into s settioment agreemient {“Agreemem’); and

, WHEREAS, the Agresment contained certain conditions precedent to be setisfled within
forty-five (45) days of the duto of the Agresment; and

WHEREAS, the Agreenent providad that the Parties may agree for an extension of the
time period for satisfaction of tha conditioas precedent;

NOW THERFORE, the Parties do beseby agree that the time pariod for the satlsfaction of
the conditions precedent under the Agreement is extended for an additional period of thirty (30)...

days.
CORI RIGSRY
By: __ -
Dated;
KERRI RIGSBY

By:

oust: __'7/-lr - 2010

FORENSIC ANALYSIS & ENGINEERING COMPANY

By: .
Dated: _2[5/10

T00 (] ¥Vd LTIRO BTOZ/BY/OT
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'mmmmmmm

mmvwwmmim 2010 betwesn Cori
Rigsby, Karri Rigaby (“Rigabys” or “Relators™) and Forensic noering Co.
(“Forensic™) (collectively the “Paties”).

WHEREAS the Patiss have cntaced into & setrlement agreement (“Agrecment”™); and

WHEREAS, the Agrecmen contained certatn conditions prevedent fo be satisfied within
" forty-fivo (45) days of tho dato of the Agrecment; and

mmmmmmmmwmmmﬁm
ﬁmepuiodfwsaﬁsﬁcﬁmufﬂwwﬁﬁnum |

NOW THERF mmmmmmmuﬁmwhwmof
mmmﬁmmwnmwmmmwmwmm
duys,

EORIRIGSBY‘
By:ﬁﬂ.a.%-%%
Deted: 7/7/!@

KERRIRIGSBY

By:
Daad:

FORENSIC ANALYSIS & ENGINEERING COMPANY

By:
Dated: 7[5 /IB

TOOMP Xvd LYI20 9T02/8T/01
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Lynn Patrick

From: Maison Heidelberg [mheidelberg@heidelbergharmon.com]
Sent: Thursday, June 03, 2010 12:53 PM

To: Dan Waliace

Subject: Re: Rigsby

It has been disclosed to govt and SF
I am in deps today

On Jun 3, 2010, at 12:49 PM, "Dan Wallace" <Wallace@gbeolaw.com> wrote:

Hi Maison,

[ trust you got my message and were able to speak with Bob Kochan. Iwanted to also check on
the status of disclosure of settlement to the government and/or court? Any word?

Thanks,

Dan

<jmage001.png>

Daniel D. Wallace
535 North 5th Avenue
P.O. Box 1289
Laurel, MS 39441
(601 649-4440

(601) 649-4441 (fax)

wallace@gbeolaw,.com

EXHIBIT

l’%\‘
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CONFIDENTIALITY NOTICE: The information in this E-mail message is legaily privileged and confidential information intended
only for the use of the addressee(s) named above. If you, the reader of this message, are not the intended recipient, you are hereby
notified that you should not further disseminate, distribute, or forward this E-mail message. If you have received this E-mail

message in error, please notify the sender as soon as possible by return E-mail message or by telephone at (801) 649-4440. In
addition, please delete the erroneously received message form any device/media where the message is stored.

CONFIDENTIALITY NOTE: This email and any attschments may be confidential and profected by legal privilege. If you are not the infended recipient, be aware
that any disclosure, cupying, distribution or use of the e-maif or any attachment is prehibited. i you have received this emall in error, please notify us immediately
Hy replying lo the sender and defeting this copy and the reply from your system. Thank your for your cooperation.

1RS Circular 230 Notice

To ensure corapliance with requirements imposad by the IRS, we inform you thai, unless specifically indicated otherwise, any tax advice contained in this
communication {including any altachments) was not intended or written o be used, and cannot be used, for the purpose of {i} avolding tax-telated penaities under
the Internal Revenue Code, or (i) promoting, marketing, or recornmending to another party any tax-related matier addressed herein.



