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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C.,

 Plaintiff
v.

ALLSTATE INSURANCE COMPANY, et al.,

 Defendants

)
)
)
)
)
)
)
) 
)
) 
)

Case No. 2:06-cv-4091

SECTION: “R” (1)

Magistrate Judge Sally Shushan

BRANCH CONSULTANTS, LLC’S MEMORANDUM IN SUPPORT OF ITS 
NOTICES OF RULE 30(B)(6) DEPOSITION CONCERNING

ELECTRONICALLY STORED INFORMATION 

Case 2:06-cv-04091-SSV-SS   Document 453    Filed 03/05/10   Page 1 of 7



1

Pursuant to this Court’s Order (Dkt. # 441), Branch Consultants, LLC (“Branch”) 

respectfully submits this memorandum in support of the Rule 30(b)(6) deposition notices 

concerning ESI (the “Notices”) that it served on Defendants.  The Notices comply with this 

Court’s Order concerning the scope of the depositions (Dkt. # 359) and with Sedona Principle 

12.1 The depositions should proceed as currently scheduled and noticed.

The Court’s Order concerning ESI (Dkt. # 359, p. 9-10, 11) stated: (emphasis added) 

Branch shall depose the defendants, pursuant to Rule 30(b)(6), so that 
the parties can present testimony and other evidence on defendants’ 
record keeping and maintenance of ESI.  This discovery shall be limited 
to that which is required to permit Branch and the defendants to address 
the application of Sedona Principle 12 to Branch’s request for ESI in 
native format.  The discovery may include inquiry into how the 
defendants provide information to the United States for the NFIP.

***
Branch requests that the defendants be required to disclose what 
information is contained on the back-up tapes or other long-term media 
and explain the burden associated with accessing these tapes or media.  
The defendants shall provide this information at their Rule 30(b)(6) 
depositions directed to ESI.

In addition, the Court’s order quoted from Sedona Principle 12:  (emphasis added).

[P]roduction should be made in the form or forms in which the 
information is ordinarily maintained or in a reasonably usable form, 
taking into account the need to produce reasonably accessible metadata 
that will enable the receiving party to have the same ability to access, 
search, and display the information as the producing party where 
appropriate or necessary in light of the nature of the information and the 
needs of the case.

As discussed below, each topic identified in Branch’s Notices is consistent with the Court’s 

order and Sedona Principle 12.2 The topics for examination fall into four general categories:  

  
1 Colonial and Simsol argue that because they did not adjust wind claims, their ESI depositions should be cancelled. 
(Dkt. # 449, 450).  Whether they adjusted wind claims is irrelevant.  Branch’s FAC never alleged that they adjusted 
wind claims.  (Dkt. # 49, ¶ 28, 33)  Their argument is tantamount to arguing that Branch’s FAC failed to state a 
claim against adjuster defendants, which is not the case. See Order Denying Motion to Dismiss (Dkt. # 228, p. 53).
2 Branch served the same topics on each insurer defendant.  Exhibit 1 is a representative Notice.  Branch served 
Notices on Simsol and Colonial that are nearly identical to those served on the insurer defendants, but revised to 
apply to adjusting firms.  Attached as Exhibit 2 is a representative Notice.
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A. Topics Relating to Claims Files

Topics 1, 2, 3, and 4 all relate to the “means by which [Defendants] store, organize and 

retrieve” claims files, which is directly relevant to “defendants’ record keeping and maintenance 

of ESI.”  ESI Order, 9.  Testimony on these topics will reveal the format in which the 

information is maintained, Defendants’ ability to access, search, and display the information, and 

any associated burden in producing the ESI.    

B. Topics Relating to Data Submitted to the United States for the NFIP

“The discovery may include inquiry into how the defendants provide information to the 

United States for the NFIP.” (Dkt. # 359, p. 9-10)  Topics 5 and 9 are directed at that exact 

information.  Topic 5 relates to the means by which Defendants “store, organize and retrieve 

documents and data related to all payments and/or reimbursements made to [Defendants] under 

the NFIP.”  Topic 9 relates to the “means by which [Defendants] store, organize, and retrieve 

data sent to or received from FEMA.”  Both topics are also consistent with Sedona Principle 12 

because they will reveal Defendants’ ability to access, search, and display that information.

C. Topics Relating to Defendants’ Information Technology Systems

Topics 6, 7, 8, 10, 11, 12, 13, and 14 are relevant to Defendants’ general IT systems.  

They are consistent with the Court’s order permitting Branch to inquire as to “information [that] 

is contained on the back-up tapes or other long-term media and explain the burden associated 

with accessing these tapes or media.”  ESI Order at 11.  They are also consistent with Sedona 

Principle 12 because they are relevant to Defendants’ burden in producing ESI and their “ability 

to access, search, and display information.”  For example, Topic 11 (relating to document 

retention practices) will provide information necessary to determine whether a search of back-up 

tapes and/or long-term media is needed.  Topic 14 relates to how Defendants communicated 
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electronically with their adjusters, which is needed to determine whether those communications 

can be accessed and searched electronically.  For example, if Defendants communicated with 

adjusters via instant messaging, then Branch needs to determine whether Defendants retained 

those instant messages and the means by which they can be searched, viewed, and accessed.  

D. Topics Relating to Specific Adjusting Issues

Topics 15, 16, 17, and 18 relate to ESI concerning specific adjusting issues.  For 

example, Topic 18 relates to Xactanalysis reports.  Standard Fire revealed in its 2006 Market 

Conduct Examination that these reports “show detailed transactions between the Company and 

the Independent Adjuster (IA) such as uploading of estimates, return of estimates, and review 

and approval dates.”  Ex. 3, p. 12-13.   These reports are not part of the claims files.  Id. Topic 

17 relates to the computer programs that Defendants used to adjust and process claims, which are 

consistent with Sedona Principle 12 because it will reveal Defendants’ ability to access, search, 

and display that information, and is relevant to whether Defendants can produce that information 

in native format.  Topic 15 relates to ESI concerning price lists.  As Branch explained at the 

March 3, 2010 Discovery Status Conference, price lists are critical to determine what type of 

pricing methods Defendants used to adjust flood claims and whether Defendants charged the 

same price for damaged items when adjusting flood claims as they did when adjusting wind 

claims, as required by regulations governing NFIP.  See, e.g., 44 C.F.R. 62.23(e), (i)(1).  Topic 

15 will permit Branch to inquire as to the format of the stored price lists, and Defendants’ ability 

to access, search, and view them.  The same is true for Topic 16 relating to ESI concerning 

Defendants’ calculation of depreciation.  

CONCLUSION

The topics identified in Branch’s Notices comply with the Court’s order concerning ESI 
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and with Sedona Principle 12.3 Branch respectfully requests that the Court order the depositions 

to proceed as currently scheduled and noticed.4

DATED:  March 5, 2010  Respectfully submitted,

SUSMAN GODFREY LLP

By: /s/ Matthew R. Berry
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas  75202-3775

Tibor L. Nagy, Jr. (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065

Matthew R. Berry (WA #37364) 
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101

and

KANNER & WHITELEY L.L.C.

Allan Kanner (LA #20580)
a.kanner@kanner-law.com
701 Camp Street

  
3 If the Court concludes that a topic exceeds the scope of the Court’s current order, Branch respectfully requests 
leave to question Defendants on that topic out of efficiency concerns.  The depositions will be located in Florida, 
Massachusetts, Connecticut, Arizona, and Louisiana.  It would not be economical for either party to return to those 
locations for a second round of depositions on ESI.
4 Defendants’ supplemental objections (Dkt. # 452) are an improper attempt to circumvent the Court’s page 
limitations for objections.  The arguments therein are also meritless and border on the frivolous.  It is beyond dispute 
that ANPAC’s related entity, ANPAC Louisiana, issued wind policies on exemplar properties.  For example, 
ANPAC was represented by the same counsel when it was sued under the wind policies that it issued on exemplar 
properties identified in paragraphs 27(a)-(d) of the FAC.  See Ex. 4 (Complaint,¶ ¶ 3-4); Ex. 5 (Answer, p. 6-7) 
(“The allegations contained in Paragraph 4 of plaintiffs’ Petition are admitted to the extent that ANPAC issued a 
policy of insurance to plaintiffs, Heather and Chris Nguyen”).  The case was pending before the Honorable Judge 
Vance.  
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New Orleans, LA 70130

and

HERMAN, HERMAN, KATZ & COTLAR, LLP

Stephen J. Herman (LA #23129)
sherman@hhkc.com

 Soren E. Gisleson (LA #26302)
  sgisleson@hhkc.com

820 O’Keefe Avenue
 New Orleans, Louisiana 70113

 
Attorneys for Plaintiff/Relator
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CERTIFICATE OF SERVICE

I hereby certify that on March 5, 2010, a copy of the foregoing was served upon 
Defendants via electronic mail, pursuant to the parties’ agreement on e-mail service.  I further 
certify that a true and correct copy of the above also was sent via electronic mail (pursuant to 
agreement) to Assistant United States Attorney, Jay D. Majors.

/s/ Bianca Nealious
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C.,

 Plaintiff
v.

AMERICAN NATIONAL PROPERTY & 
CASUALTY COMPANY, et al.

  Defendants

)
)
)
)
)
)
)
) 
)

 

Case No. 2:06-cv-4091

JURY TRIAL DEMANDED 

NOTICE OF DEPOSITION OF THE CORPORATE REPRESENTATIVE OF
AMERICAN NATIONAL PROPERTY & CASUALTY COMPANY

TO: Defendant, AMERICAN NATIONAL PROPERTY & CASUALTY COMPANY, by and 
through its attorneys of record, Larzelere Picou Wells Simpson Lonero, LLC, Two Lakeway 
Center, 3850 North Causeway Blvd., Suite 100, Metairie, LA 70002.

PLEASE TAKE NOTICE that, pursuant to Federal Rules of Civil Procedure 26 and 

30(b)(6), Plaintiff Branch Consultants, L.L.C., (“Branch”) will take the deposition upon oral 

examination of the corporate representative(s) of Defendant American National Property & 

Casualty Company (“ANPAC”).  The deposition will take place at a mutually agreeable date in 

March 2010 at a mutually agreeable location, before a notary public or some other officer 

authorized by law to administer oaths for use at trial and all other permissible purposes. 

The deposition will be videotaped and stenographically recorded. The deposition will 

continue from day to day until completed. ANPAC must designate one or more officers, 

directors, or managing agents or other persons who consent to testify on its behalf with respect to 

the topics on Exhibit A to this notice. The persons designated must testify about information 

known or reasonably available to ANPAC. 

DATED:  February 26, 2010 Respectfully submitted,
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SUSMAN GODFREY LLP

By: /s/ Matthew R. Berry
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas  75202-3775

Tibor L. Nagy, Jr. (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065

Matthew R. Berry (WA #37364) 
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101

and

KANNER & WHITELEY L.L.C.

Allan Kanner (LA #20580)
a.kanner@kanner-law.com
701 Camp Street
New Orleans, LA  70130

and

HERMAN, HERMAN, KATZ & COTLAR, LLP

Stephen J. Herman (LA #23129)
sherman@hhkc.com

  Soren E. Gisleson (LA #26302)
 sgisleson@hhkc.com
820 O’Keefe Avenue

 New Orleans, Louisiana 70113
 

Attorneys for Plaintiff/Relator
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EXHIBIT A

DEFINITIONS AND INSTRUCTIONS

As used in this Notice, the following terms are defined as follows: 

1. “You” or “Your” means Defendant American National Property & Casualty Company, 

its predecessors, successors, affiliates, subsidiaries, divisions, parent companies, partners, agents, 

employees, officers, directors, representatives, or beneficiaries.

2. “Federal Emergency Management Agency” or “FEMA” means the federal government 

agency that contains those government divisions, branches, and programs responsible for the 

National Flood Insurance Program, including the Mitigation Division and any and all of its 

branches, divisions, departments, programs, and employees wherever located.

3. “National Flood Insurance Program” or “NFIP” means the federal government program 

that backs flood insurance policies issued to homeowners across the United States and any and 

all of its branches, divisions, departments, programs, and employees wherever located.

4. “WYO Insurer” or “Write-Your-Own Insurer” means any insurance company that 

participated in the W.Y.O. insurance program and issued or sold federally backed Standard 

Flood Insurance Policies in Louisiana or Mississippi that were in effect at the time of Hurricane 

Katrina in August of 2005 and includes any such insurance companies’ successors, subsidiaries, 

departments, divisions and affiliates, and any organization or entity which each such insurance 

company manages or controls, together with all present and former directors, officers, 

employees, agents, or representatives.

5. “Claim File” means, without limitation, all documents, all electronically stored 

information, all communications, and any other materials associated with a particular claim made 

by an insured under an insurance policy issued by You, including but not limited to federally 

backed flood insurance policies sold or serviced by You. For federally backed flood insurance 
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policies, Claim File includes all FEMA forms, including but not limited to forms 81-40, 81-41, 

81-41A, 81-43,  81-57, 81-58, 81-41, 81-42, 81-44, 81-42A, 81-98, 81-109, and any re-

inspection reports.  Claim File also includes all estimates of damage, including preliminary 

estimates, final estimates, and supplemental estimates.

6. “Communication” means, without limitation, oral or written communications of any kind, 

such as electronic communications, e-mail, facsimiles, telephone communications, 

correspondence, exchanges of written or recorded information, or face-to-face meetings. 

7. “Document” or “electronically stored information” means, without limitation, the original 

and all non-identical copies of all items subject to discovery under Rule 34 of the Federal Rules 

of Civil Procedure and includes letters, correspondence, memoranda, legal pleadings, calendars, 

diaries, travel records, summaries, records of telephone conversations, telegrams, notes, reports, 

compilations, notebooks, work papers, graphs, charts, blueprints, books, pamphlets, brochures, 

circulars, manuals, instructions, ledgers, drawings, sketches, photographs, videotapes, 

audiotapes, film and sound reproductions, electronic data, e-mails, internal or external websites, 

videos, CDs, DVDs, computer files and disks, agreements, stored recordings, minutes or other 

records of meetings, all written or graphic records or representations of any kind, and all 

mechanical or electronic data, records or representations of any kind.

8. “Identity” or “identify” shall mean when used with reference to: 

a. An individual person: 

(i) his or her full name; 

(ii) his or her present or last known complete home address; 

(iii) his or her present or last known complete business address; 

(iv) his or her present or last known position, business affiliation and job 

description; and 
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(v) his or her position, business affiliation and job description at the time in 

question with respect to the document request involved; 

b. A document: 

(i) its author; 

(ii) its subject matter, title, date and total number of pages; 

(iii) its type (e.g., letter, memorandum, report, diary) or some other means of 

recognizing it; 

(iv) each and every addressee; 

(v) each and every person to whom copies were sent, by whom copies were 

received, and who you believe may have knowledge of its contents; 

(vi) its present location and custodian; and 

(vii) its disposition, if no location or custodian is specified. 

c. A communication or meeting: 

(i) all persons involved in such communication or meeting; 

(ii) the date and location of such communication or meeting; 

(iii) the substance of the communication; and 

(iv) all documents related to such communication or meeting (including, 

without limitation, all documents recording or summarizing such communication or meeting). 

9.   “Including” is used to emphasize certain types of documents requested and should not be 

construed as limiting the request in any way. 

10. “Native format” means as to all documents that are created in digital format (including 

databases, word processing files, spreadsheets, presentations, and e-mail), their native file format 

– that is, the format designed specifically for the most efficient use of the information (the 

associated file structure defined by the original creating application). “Native format,” the 
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original digital format of a file or electronically stored information, typically allows the editing 

of the file by the software that created it. For example, if a file was created in Microsoft Word 

and was saved as a Microsoft file, the native format is the Microsoft Word format with the 

extension “.doc”. 

11. “Or” should be construed so as to require the broadest possible response. If, for example, 

a request calls for information about “A” or “B”, you should produce all information about A 

and all information about B, as well as all information about, collectively, A and B. In other 

words, “or” should be read as “and/or.” 

12. “Person” means, without limitation, any natural person, government entity, corporation, 

partnership, limited liability company, proprietorship, joint venture, association, group or other 

legal form of legal entity.

13. “Relating to,” “referring to,” “regarding,” or “with respect to” means, without limitation, 

the following concepts: discussing, describing, reflecting, dealing with, pertaining to, analyzing, 

evaluating, estimating, constituting, studying, surveying, projecting, assessing, recording, 

summarizing, criticizing, reporting, commenting or otherwise involving, in whole or in part. 

14. “Hurricane Katrina” means the hurricane that made landfall in southern Louisiana and 

Mississippi on or about August 29, 2005 and caused damage in Louisiana and Mississippi.

15. “Government” refers to the United States federal government and all of its agencies, 

including but not limited to FEMA.

16. “Covered Flood Properties” means properties serviced by You under the NFIP for which 

a claim was made against the NFIP flood policy in connection with Hurricane Katrina.

17. “Covered Flood Claims” means NFIP claims submitted by You to the Government on 

Covered Flood Properties as a result of claims made in connection with Hurricane Katrina.
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18. “Wind Properties” means those properties located in Louisiana for which you provided 

insurance against wind damage that was effective on August 29, 2005.

19. “Covered Wind Claims” means claims paid by You on Wind Properties as a result of 

wind damage that occurred in connection with Hurricane Katrina.

20. Unless otherwise noted, the relevant time period for these Topics for Examination is July 

1, 2005 through the date of the deposition (the “relevant time period”).

21. “Adjusting Computer Programs” means any program issued by or incorporating the 

following: Xactware, XacTotal, XactAnalysis, Xactimate, XactNet, Marshall, Swift & Beck, 

Integra, Simsol, Estimatics or any variation thereof.

22.  “Depreciation Information” means all information that relates to Your policies, practices, 

and procedures for calculating depreciation when adjusting flood claims and/or when adjusting 

homeowners claims.
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TOPICS FOR EXAMINATION

1. The means by which You store, organize and retrieve Claims Files for Covered Flood 
Properties, including but not limited to:

a. Any software used for these purposes.

b. The capabilities of any such software.

c. The fields of data and types of information stored by You.

d. Your capabilities with respect to accessing, navigating, retrieving, searching, 
organizing and sorting Claims File data. 

e. The locations at which you store hard copy Claims Files.

f. The organization of hard copy Claims Files.

2. The means by which you store, organize and retrieve Claims Files for Wind Properties, 
including but not limited to:

a. Any software used for these purposes.

b. The capabilities of any such software.

c. The fields of data and types of information stored by You.

d. Your capabilities with respect to accessing, navigating, retrieving, searching, 
organizing and sorting Claims File data. 

e. The locations at which you store hard copy Claims Files.

f. The organization of hard copy Claims Files.

3. The processes by which Claim Files for Covered Flood Properties can be electronically 
copied or exported from Your system in native format or in a format compatible with 
Microsoft Excel.   

4. The processes by which Claim Files for Wind Properties can be electronically copied or 
exported from Your system in native format or in a format compatible with Microsoft 
Excel.   

5. The means by which you store, organize and retrieve documents and data related to all 
payments and/or reimbursements made to You under the NFIP in connection with 
Covered Flood Properties, including but not limited to:

a. Any software used for these purposes.

b. The capabilities of any such software.
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c. The fields of data and types of information stored by You.

d. Your capabilities with respect to accessing, navigating, retrieving, organizing and 
sorting such documents and data. 

6. Your electronic mail and messaging systems, including but not limited to the means by 
which you store, organize, archive, and retrieve email.

7. Your system for storing, organizing, and retrieving electronically stored documents.

8. Your system and capabilities for electronically searching emails, including but not 
limited to term searches. 

9. The means by which you store, organize, and retrieve data sent to or received from 
FEMA, including but not limited to:

a. Types of data submitted to FEMA;

b. Format of data submitted to FEMA;

c. The fields of data; and 

d. Your system for storing, maintaining, searching, and retrieving data that was 
submitted to FEMA.

10. The existence, duties, structure, and personnel associated with Your information 
technology, information systems, or management information systems department or 
division, and/or any other department or division responsible for the maintenance, 
storage, preservation, deletion, and/or utilization of Electronically Stored Information.

11. Your Document (and/or Electronic Evidence) retention and/or destruction policies, 
including but not limited to when a document destruction hold was placed in response to 
this litigation and how it was implemented.

12. Your computer system configuration, including the structure and use of networks, 
intranets, desktops, and offsite access, as well application software and utilities.

13. Your policies and practices regarding deletion, back-up, preservation, and storage of 
electronic data.

14. The means by which you communicated electronically with in-house and independent 
adjusters, including but not limited to how you exchanged information, data, and 
electronic documents.

15. Your system for storing, retrieving, and maintaining price lists used for adjusting claims 
under homeowners policies and flood policies, including but not limited to:

a. The format and location of stored price lists;
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b. The means by which you sent or communicated price lists to in-house and/or 
independent adjusters;

c. The means by which you obtained price lists;

d. The means by which you edited, modified, and/or altered in any way price lists;

e. Your capability for accessing information in stored price lists, including but not 
limited to your capability of searching price lists, extracting data from price lists, 
and determining when and how often a particular price list was used.

16. Your system for storing, retrieving, and maintaining Depreciation Information, including 
but not limited to:

a. The format and location of stored Depreciation Information;

b. The means by which you sent or communicated Depreciation Information to in-
house and/or independent adjusters;

c. Your capability for accessing stored Depreciation Information, including but not 
limited to your capability of searching Depreciation Information, and extracting 
data concerning Depreciation Information.

17. Your use of Adjusting Computer Programs, including but not limited to:

a. Any software used for these purposes.

b. The capabilities of any such software.

c. Your ability to customize the software. 

d. The fields of data and types of information stored by You.

e. Your capabilities with respect to accessing, navigating, retrieving, organizing and 
sorting data in or created by the Adjusting Computer Programs. 

f. The format and file extensions of reports from Adjusting Computer Programs to 
which you have access, including but not limited to Xactimate ESX files.

18. The means by which You store, organize and retrieve Xactanalysis reports, including but 
not limited to:

a. Your system for maintaining, storing, and retrieving Xactanalysis reports;

b. Your ability to create and/or access Xactanalysis reports;

c. Your ability to have Xactanalysis reports created for You;

d. The possible fields of data contained in Xactanalysis reports.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C.,

 Plaintiff
v.

AMERICAN NATIONAL PROPERTY & 
CASUALTY COMPANY, et al.

  Defendants

)
)
)
)
)
)
)
) 
)

 

Case No. 2:06-cv-4091

JURY TRIAL DEMANDED 

NOTICE OF DEPOSITION OF THE CORPORATE REPRESENTATIVE OF
DEFENDANT COLONIAL CLAIMS CORPORATION

TO: Defendant, Colonial Claims Corporation, by and through its attorneys of record, Best 
Koeppel, 2030 St. Charles Ave., New Orleans , LA 70130, 504-598-1000.

PLEASE TAKE NOTICE that, pursuant to Federal Rules of Civil Procedure 26 and 

30(b)(6), Plaintiff Branch Consultants, L.L.C., (“Branch”) will take the deposition upon oral 

examination of the corporate representative(s) of Defendant Colonial Claims Corporation 

(“Colonial”).  The deposition will take place at 9:00 am on March 18, 2010, in Dunedin, Florida, 

before a notary public or some other officer authorized by law to administer oaths for use at trial 

and all other permissible purposes. 

The deposition will be videotaped and stenographically recorded. The deposition will 

continue from day to day until completed. Colonial must designate one or more officers, 

directors, or managing agents or other persons who consent to testify on its behalf with respect to 

the topics on Exhibit A to this notice. The persons designated must testify about information 

known or reasonably available to Colonial. 

DATED:  February 26, 2010 Respectfully submitted,
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SUSMAN GODFREY LLP

By: /s/ Matthew R. Berry 
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas  75202-3775

Tibor L. Nagy, Jr. (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065

Matthew R. Berry (WA #37364) 
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101

and

KANNER & WHITELEY L.L.C.

Allan Kanner (LA #20580)
a.kanner@kanner-law.com
701 Camp Street
New Orleans, LA  70130

and

HERMAN, HERMAN, KATZ & COTLAR, LLP

Stephen J. Herman (LA #23129)
sherman@hhkc.com

 Soren E. Gisleson (LA #26302)
  sgisleson@hhkc.com

820 O’Keefe Avenue
 New Orleans, Louisiana 70113

 
Attorneys for Plaintiff/Relator
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EXHIBIT A

DEFINITIONS AND INSTRUCTIONS

As used in this Notice, the following terms are defined as follows: 

1. “You” or “Your” means Defendant Colonial Claims Corporation, its predecessors, 

successors, affiliates, subsidiaries, divisions, parent companies, partners, agents, employees, 

officers, directors, representatives, or beneficiaries.

2. “Federal Emergency Management Agency” or “FEMA” means the federal government 

agency that contains those government divisions, branches, and programs responsible for the 

National Flood Insurance Program, including the Mitigation Division and any and all of its 

branches, divisions, departments, programs, and employees wherever located.

3. “National Flood Insurance Program” or “NFIP” means the federal government program 

that backs flood insurance policies issued to homeowners across the United States and any and 

all of its branches, divisions, departments, programs, and employees wherever located.

4. “WYO Insurer” or “Write-Your-Own Insurer” means any insurance company that 

participated in the W.Y.O. insurance program and issued or sold federally backed Standard 

Flood Insurance Policies in Louisiana or Mississippi that were in effect at the time of Hurricane 

Katrina in August of 2005 and includes any such insurance companies’ successors, subsidiaries, 

departments, divisions and affiliates, and any organization or entity which each such insurance 

company manages or controls, together with all present and former directors, officers, 

employees, agents, or representatives.

5. “Claim File” means, without limitation, all documents, all electronically stored 

information, all communications, and any other materials associated with a particular claim made 

by an insured under an insurance policy issued by a WYO Insurer, including but not limited to 

federally backed flood insurance policies sold or serviced by a WYO Insurer. For federally 
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backed flood insurance policies, Claim File includes all FEMA forms, including but not limited 

to forms 81-40, 81-41, 81-41A, 81-43,  81-57, 81-58, 81-41, 81-42, 81-44, 81-42A, 81-98, 81-

109, and any re-inspection reports.  Claim File also includes all estimates of damage, including 

preliminary estimates, final estimates, and supplemental estimates.

6. “Communication” means, without limitation, oral or written communications of any kind, 

such as electronic communications, e-mail, facsimiles, telephone communications, 

correspondence, exchanges of written or recorded information, or face-to-face meetings. 

7. “Document” or “electronically stored information” means, without limitation, the original 

and all non-identical copies of all items subject to discovery under Rule 34 of the Federal Rules 

of Civil Procedure and includes letters, correspondence, memoranda, legal pleadings, calendars, 

diaries, travel records, summaries, records of telephone conversations, telegrams, notes, reports, 

compilations, notebooks, work papers, graphs, charts, blueprints, books, pamphlets, brochures, 

circulars, manuals, instructions, ledgers, drawings, sketches, photographs, videotapes, 

audiotapes, film and sound reproductions, electronic data, e-mails, internal or external websites, 

videos, CDs, DVDs, computer files and disks, agreements, stored recordings, minutes or other 

records of meetings, all written or graphic records or representations of any kind, and all 

mechanical or electronic data, records or representations of any kind.

8. “Identity” or “identify” shall mean when used with reference to: 

a. An individual person: 

(i) his or her full name; 

(ii) his or her present or last known complete home address; 

(iii) his or her present or last known complete business address; 

(iv) his or her present or last known position, business affiliation and job 

description; and 
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(v) his or her position, business affiliation and job description at the time in 

question with respect to the document request involved; 

b. A document: 

(i) its author; 

(ii) its subject matter, title, date and total number of pages; 

(iii) its type (e.g., letter, memorandum, report, diary) or some other means of 

recognizing it; 

(iv) each and every addressee; 

(v) each and every person to whom copies were sent, by whom copies were 

received, and who you believe may have knowledge of its contents; 

(vi) its present location and custodian; and 

(vii) its disposition, if no location or custodian is specified. 

c. A communication or meeting: 

(i) all persons involved in such communication or meeting; 

(ii) the date and location of such communication or meeting; 

(iii) the substance of the communication; and 

(iv) all documents related to such communication or meeting (including, 

without limitation, all documents recording or summarizing such communication or meeting). 

9.   “Including” is used to emphasize certain types of documents requested and should not be 

construed as limiting the request in any way. 

10. “Native format” means as to all documents that are created in digital format (including 

databases, word processing files, spreadsheets, presentations, and e-mail), their native file format 

– that is, the format designed specifically for the most efficient use of the information (the 

associated file structure defined by the original creating application). “Native format,” the 
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original digital format of a file or electronically stored information, typically allows the editing 

of the file by the software that created it. For example, if a file was created in Microsoft Word 

and was saved as a Microsoft file, the native format is the Microsoft Word format with the 

extension “.doc”. 

11. “Or” should be construed so as to require the broadest possible response. If, for example, 

a request calls for information about “A” or “B”, you should produce all information about A 

and all information about B, as well as all information about, collectively, A and B. In other 

words, “or” should be read as “and/or.” 

12. “Person” means, without limitation, any natural person, government entity, corporation, 

partnership, limited liability company, proprietorship, joint venture, association, group or other 

legal form of legal entity.

13. “Relating to,” “referring to,” “regarding,” or “with respect to” means, without limitation, 

the following concepts: discussing, describing, reflecting, dealing with, pertaining to, analyzing, 

evaluating, estimating, constituting, studying, surveying, projecting, assessing, recording, 

summarizing, criticizing, reporting, commenting or otherwise involving, in whole or in part. 

14. “Hurricane Katrina” means the hurricane that made landfall in southern Louisiana and 

Mississippi on or about August 29, 2005 and caused damage in Louisiana and Mississippi.

15. “Government” refers to the United States federal government and all of its agencies, 

including but not limited to FEMA.

16. “Covered Flood Properties” means all properties for which You adjusted damage that 

was caused by Hurricane Katrina on behalf of a WYO Company in conjunction with the NFIP.

17. “Wind Properties” means all properties for which You adjusted damage that was caused 

by Hurricane Katrina relating to a homeowners policy.
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18. Unless otherwise noted, the relevant time period for these Topics for Examination is July 

1, 2005 through the date of the deposition (the “relevant time period”).

19. “Adjusting Computer Programs” means any program issued by or incorporating the 

following: Xactware, XacTotal, XactAnalysis, Xactimate, XactNet, Marshall, Swift & Beck, 

Integra, Simsol, Estimatics or any variation thereof.

20.  “Depreciation Information” means all information that relates to Your policies, practices, 

and procedures for calculating depreciation when adjusting flood claims and/or when adjusting 

homeowners claims.

Case 2:06-cv-04091-SSV-SS   Document 453-2    Filed 03/05/10   Page 8 of 11



8

TOPICS FOR EXAMINATION

1. The means by which You store, organize and retrieve Claims Files for Covered Flood 
Properties, including but not limited to:

a. Any software used for these purposes.

b. The capabilities of any such software.

c. The fields of data and types of information stored by You.

d. Your capabilities with respect to accessing, navigating, retrieving, searching, 
organizing and sorting Claims File data. 

e. The locations at which you store hard copy Claims Files.

f. The organization of hard copy Claims Files.

2. The means by which you store, organize and retrieve Claims Files for Wind Properties, 
including but not limited to:

a. Any software used for these purposes.

b. The capabilities of any such software.

c. The fields of data and types of information stored by You.

d. Your capabilities with respect to accessing, navigating, retrieving, searching, 
organizing and sorting Claims File data. 

e. The locations at which you store hard copy Claims Files.

f. The organization of hard copy Claims Files.

3. The processes by which Claim Files for Covered Flood Properties can be electronically 
copied or exported from Your system in native format or in a format compatible with 
Microsoft Excel.   

4. The processes by which Claim Files for Wind Properties can be electronically copied or 
exported from Your system in native format or in a format compatible with Microsoft 
Excel.   

5. The means by which you store, organize and retrieve documents and data related to all 
payments and/or reimbursements made to You under the NFIP in connection with 
Covered Flood Properties, including but not limited to:

a. Any software used for these purposes.

b. The capabilities of any such software.
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c. The fields of data and types of information stored by You.

d. Your capabilities with respect to accessing, navigating, retrieving, organizing and 
sorting such documents and data. 

6. Your electronic mail and messaging systems, including but not limited to the means by 
which you store, organize, archive, and retrieve email.

7. Your system for storing, organizing, and retrieving electronically stored documents.

8. Your system and capabilities for electronically searching emails, including but not 
limited to term searches. 

9. The means by which you store, organize, and retrieve data sent to or received from 
FEMA and/or Defendant Insurers, including but not limited to:

a. Types of data submitted to FEMA and/or Defendant Insurers;

b. Format of data submitted to FEMA and/or Defendant Insurers;

c. The fields of data; and 

d. Your system for storing, maintaining, searching, and retrieving data that was 
submitted to FEMA and/or Defendant Insurers.

10. The existence, duties, structure, and personnel associated with Your information 
technology, information systems, or management information systems department or 
division, and/or any other department or division responsible for the maintenance, 
storage, preservation, deletion, and/or utilization of Electronically Stored Information.

11. Your Document (and/or Electronic Evidence) retention and/or destruction policies, 
including but not limited to when a document destruction hold was placed in response to 
this litigation and how it was implemented.

12. Your computer system configuration, including the structure and use of networks, 
intranets, desktops, and offsite access, as well application software and utilities.

13. Your policies and practices regarding deletion, back-up, preservation, and storage of 
electronic data.

14. The means by which you communicated electronically with Your adjusters and/or Insurer 
Defendants, including but not limited to how you exchanged information, data, and 
electronic documents.

15. Your system for storing, retrieving, and maintaining price lists used for adjusting claims 
under homeowners policies and flood policies, including but not limited to:

a. The format and location of stored price lists;

b. The means by which you sent or communicated price lists to Insurer Defendants;
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c. The means by which you obtained price lists;

d. The means by which you edited, modified, and/or altered in any way price lists;

e. Your capability for accessing information in stored price lists, including but not 
limited to your capability of searching price lists, extracting data from price lists, 
and determining when and how often a particular price list was used.

16. Your system for storing, retrieving, and maintaining Depreciation Information, including 
but not limited to:

a. The format and location of stored Depreciation Information;

b. The means by which you sent or communicated Depreciation Information to 
Insurer Defendants;

c. Your capability for accessing stored Depreciation Information, including but not 
limited to your capability of searching Depreciation Information, and extracting 
data concerning Depreciation Information.

17. Your use of Adjusting Computer Programs, including but not limited to:

a. Any software used for these purposes.

b. The capabilities of any such software.

c. Your ability to customize the software. 

d. The fields of data and types of information stored by You.

e. Your capabilities with respect to accessing, navigating, retrieving, organizing and 
sorting data in or created by the Adjusting Computer Programs. 

f. The format and file extensions of reports from Adjusting Computer Programs to 
which you have access, including but not limited to Xactimate ESX files.

18. The means by which You store, organize and retrieve Xactanalysis reports, including but 
not limited to:

a. Your system for maintaining, storing, and retrieving Xactanalysis reports;

b. Your ability to create and/or access Xactanalysis reports;

c. Your ability to have Xactanalysis reports created for You;

d. The possible fields of data contained in Xactanalysis reports.
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UNITED STATES DISTRICT COURT 
 

EASTERN DISTRICT OF LOUISIANA 
 
HEATHER NGUYEN wife of/and CHRIS 
NGUYEN 
 

Plaintiffs 
 
VERSUS 
 
ANPAC LOUISIANA INSURANCE 
COMPANY a/k/a AMERICAN NATIONAL 
PROPERTY and CASUALTY COMPANY 
 

Defendant 
 

CIVIL ACTION NO.:  06-7961 
 
 
SECTION:  “R”(5) 

 
 

JUDGE:  HON. SARAH S. VANCE 
 
 

MAGISTRATE:   
HON. ALMA L. CHASEZ 

 

 
ANSWER TO PETITION AND 

REQUEST FOR TRIAL BY JURY 
 
 NOW INTO COURT, through undersigned counsel, comes ANPAC Louisiana 

Insurance Company (“ANPAC”), incorrectly referred to as ANPAC Louisiana Insurance 

Company a/k/a American National Property and Casualty Company, named as defendant herein, 

who for answer to the Petition filed by plaintiffs, Heather Nguyen and Chris Nguyen, 

respectfully avers as follows: 

FIRST DEFENSE 

 The plaintiffs’ Petition fails to state a cause of action upon which relief may be granted.
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SECOND DEFENSE 

 The plaintiffs’ Petition fails to state a right of action for which relief and remedy may be 

granted. 

THIRD DEFENSE 

 Venue is proper in this judicial district under 28 U.S.C. § 1441.  This civil action was 

removed from the Civil District Court for the Parish of Orleans, State of Louisiana, which is 

within the jurisdiction of the United States District Court for the Eastern District of Louisiana. 

FOURTH DEFENSE 

 If plaintiffs suffered any damages as alleged, which is denied, such damages were caused 

in whole or in part by the actions or inactions of third parties, and not defendant herein. 

FIFTH DEFENSE 

 If plaintiffs suffered any damages as alleged, which is denied, such damages were caused 

in whole or in part by plaintiffs, and plaintiffs failed to mitigate their damages, which is a 

complete bar or diminution to plaintiffs’ damages, if any. 

SIXTH DEFENSE 

 ANPAC hereby pleads, as if set forth herein in extenso, the policy of insurance which it 

issued to plaintiffs, including any and all provisions, limitations, exclusions, and/or 

endorsements to said policy, which are the best evidence of said policy. 

SEVENTH DEFENSE 

 Plaintiffs’ claims are barred or diminished by the “Ordinance or Law” provision in the 

policy of insurance which defendant issued to plaintiffs, which provides as follows: 

We do not insure for loss caused by any of the following. 
 

*               *               * 
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1. Ordinance or Law, meaning enforcement of any ordinance or 
law regulating the construction, repair or demolition of a 
building or other structure, unless specifically provided under 
this policy.   

 
EIGHTH DEFENSE 

 Plaintiffs’ claims are precluded and/or barred by the “Water Damage” provision in the 

policy of insurance which defendant issued to plaintiffs, which provides as follows: 

We do not insure for the loss caused by any of the following. 
 

*               *               * 
 

3. Water Damage, meaning: 
 

a. flood, surface waters, waves, tidal water, overflow 
of a body of water, or spray from any of these, 
whether or not driven by wind;  

 
b. water which backs up through sewers, drains, sump 

pumps, sump pump wells, or similar systems; 
 
c. water below the surface of the ground, including 

water which exerts pressure on, or seeps or leaks 
through a building, sidewalk, driveway, foundation, 
swimming pool, or other structure.”  
 

Direct loss by fire, explosion or theft resulting from water 
damage is covered. 
 

NINTH DEFENSE 
 

 Plaintiffs’ claims are precluded and/or barred by the Neglect provision in the policy of 

insurance which defendant issued to plaintiffs, which provides as follows: 

We do not insure for loss caused by any of the following: 
 

*               *               * 
 

4. Neglect, meaning neglect of the insured to use all 
reasonable means to save and preserve property at and after 
the time of a loss, or when property is endangered by a peril 
insured against. 
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TENTH DEFENSE 
 
 Plaintiffs’ claims are subject to, diminished and/or barred by the “Fungus” provision 

contained in the Louisiana Rental Owners Amendatory Endorsement in the policy of 

insurance which defendant issued to plaintiffs, which provides as follows: 

8. We do not insure under any coverage for loss, including loss 
of use or fair rental value, or the remediation of any such loss, 
arising out of, caused by, or resulting from fungus. We also 
do not cover: 

 
a. any loss of use or delay in rebuilding, repairing or replacing 

covered property, including any associated cost or expense, 
due to the interference at the residence premises or location 
of the rebuilding, repair or replacement, by fungus; 

 
b. any remediation of fungus, including the cost to: 

 
i. remove the fungus from covered property or to repair, 

restore or replace that property, or 
ii. tear out and replace any part of the building or other 

property as needed to gain access to the fungus; or 
 

c. the cost of any testing or monitoring of air or property to 
confirm the type, absence, presence or level of fungus, 
whether performed prior to, during or after the removal, 
repair, restoration, or replacement of covered property. 
 

However, any ensuing loss from a covered peril to covered 
property is covered. 
 
 “Fungus” is defined in the DEFINITIONS Section, as 
supplemented, as “any type or form of fungus, including mold, 
mildew, mycotoxins, spores, scents or byproducts produced or 
released by fungi. 

 
ELEVENTH DEFENSE 

 Plaintiffs’ claims are subject to, diminished and/or barred by the “Insurable Interest 

and Limit of Liability,” “Your Duties After Loss,” and/or “Loss Settlement,” conditions in 

Case 2:06-cv-07961- SV-ALC   Document 9    Filed 11/08/06   Page 4 of 13Case 2:06-cv-04091-SSV-SS   Document 453-5    Filed 03/05/10   Page 5 of 14



5 

the policy of insurance which defendant issued to plaintiffs which are pled as if copied herein in 

extenso. 

TWELVETH DEFENSE 

 Plaintiffs’ claims are subject to, diminished and/or barred by the “Other Insurance” 

condition in the policy of insurance which defendant issued to plaintiffs, which condition 

provides as follows: 

SECTION I - CONDITIONS 
 

*               *               * 
 

6. Other Insurance.  If a loss covered by this policy is also 
covered by other insurance, we will pay only the proportion 
of the loss that the limit of liability that applies under this 
policy bears to the total amount of insurance covering the 
loss. 

 

THIRTEENTH DEFENSE 

 Plaintiffs’ claims are subject to, diminished and/or barred by the “PERSONAL 

PROPERTY”, “FAIR RENTAL VALUE” and “ADDITIONAL COVERAGES” provisions 

in the policy of insurance which defendant issued to plaintiffs, which are pled as if copied herein 

in extenso. 

FOURTEENTH DEFENSE 

 Plaintiffs’ claims are subject to, diminished and/or barred by the “Windstorm or Hail” 

provision in the policy of insurance which defendant issued to plaintiffs, which provides as 

follows:  

We insure for accidental direct physical loss to the property 
described in Coverages A, B, and C caused by:  

*               *               * 
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2. Windstorm or Hail – This peril does not include loss to the 
interior of a building or the property contained in a building 
caused by rain, snow, sleet, sand, or dust unless the direct 
force of wind or hail damages the building causing an opening 
in a roof or wall and the rain, snow, sleet, sand, or dust enters 
through this opening. 

 
FIFTHTEENTH DEFENSE 

Plaintiffs’ claims are subject to, diminished and/or barred by the “RENTAL OWNERS 

REVISIONS” endorsement in the policy of insurance which defendant issued to plaintiffs 

which is pled in its entirety as if copied herein in extenso. 

SIXTEENTH DEFENSE 

 AND NOW, FURTHER RESPONDING to the allegations in the numbered paragraphs 

of plaintiffs’ Petition, ANPAC avers as follows: 

I. 

The allegations contained in Paragraph 1 of plaintiffs’ Petition are admitted to the extent 

that ANPAC is an insurance company authorized to do and doing business in the Parish of 

Orleans, State of Louisiana; the remainder of the allegations contained in Paragraph 1 of 

plaintiff’s Petition are denied. 

II. 

The allegations contained in Paragraph 2 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 

III. 

 The allegations contained in paragraph 3 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 
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IV. 

 The allegations contained in Paragraph 4 of plaintiffs’ Petition are admitted to the extent 

that ANPAC issued a policy of insurance to plaintiffs, Heather and Chris Nguyen, which policy 

of insurance is the best evidence of its contents, terms, conditions, provisions, exclusions and/or 

other endorsements, which are pled herein by reference as if copied in extenso; the remainder of 

the allegations contained in Paragraph 4 of plaintiffs’ Petition are denied for lack of sufficient 

information to justify a belief therein. 

V. 

 The allegations contained in Paragraph 5 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 

VI. 

 The allegations contained in Paragraph 6 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 

VII. 

 The allegations contained in Paragraph 7 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 

VIII. 

 The allegations contained in Paragraph 8 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 

IX. 

 The allegations contained in Paragraph 9 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 
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X. 

 The allegations contained in Paragraph 10 of plaintiffs’ Petition are conclusions of law 

and therefore denied. 

XI. 

 The allegations contained in Paragraph 11 of plaintiffs’ Petition are denied.   

XII. 

 The allegations contained in Paragraph 12 of plaintiffs’ Petition are denied.  

XIII. 

 The allegations contained in Paragraph 13 of plaintiffs’ Petition are denied.  

XIV. 

 The allegations contained in Paragraph 14 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 

XV. 

 The allegations contained in Paragraph 15 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 

XVI. 

 The allegations contained in Paragraph 16 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein.  

XVII. 

The allegations contained in Paragraph 17 of plaintiffs’ Petition are denied. 

XVIII. 

 The allegations contained in Paragraph 18 of plaintiffs’ Petition are denied. 
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XIX. 

 The allegations contained in Paragraph 19 of plaintiffs’ Petition are denied. 

XX. 

 The allegations contained in Paragraph 20 of plaintiffs’ Petition are denied. 

XXI. 

 The allegations contained in Paragraph 21 of plaintiffs’ Petition are denied. 

XXII. 

 The allegations contained in Paragraph 22 of plaintiffs’ Petition are denied. Defendant 

further answers that all payments due, if any, under the policy of insurance  issued to plaintiffs 

have been made with nothing further being due or owing to plaintiffs.. 

XXIII. 

 The allegations contained in Paragraph 23 of plaintiffs’ Petition are denied. 

XXIV. 

 The allegations contained in Paragraph 24 of plaintiffs’ Petition are denied. 

XXV. 

 The allegations contained in Paragraph 25 of plaintiffs’ Petition are denied. 

XXVI. 

 The allegations contained in Paragraph 26 of plaintiffs’ Petition are denied. 

XXVII. 

 The allegations contained in Paragraph 27 of plaintiffs’ Petition are denied for lack of 

sufficient information to justify a belief therein. 

XXVIII. 

 The allegations contained in Paragraph 28 of plaintiffs’ Petition are denied. 
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XXIX. 

 The allegations contained in Paragraph 29 of plaintiffs’ Petition are denied. 

XXX. 

 The allegations contained in Paragraph 30 of plaintiffs’ Petition are denied. 

XXXI. 

 The allegations contained in Paragraph 31 of plaintiffs’ Petition require no answer of this 

defendant. 

XXXII. 

 The allegations contained in Paragraph 32 of plaintiffs’ Petition are denied. 

XXXIII. 

 The allegations contained in Paragraph 33 of plaintiffs’ Petition require no answer of this 

defendant. 

XXXIV. 

 The allegations contained in Paragraph 34 of plaintiffs’ Petition are denied.  

XXXV. 

 Defendant denies any and all allegations contained in any unnumbered or misnumbered 

paragraphs or prayers, as well as any other allegations which otherwise have not been admitted, 

denied, or qualified.   

SEVENTEENTH DEFENSE 

 NOW FURTHER ANSWERING, and in the alternative, and as a separate and complete 

defense, ANPAC affirmatively avers that if plaintiffs prevail on their principal demand against 

ANPAC, which is denied, then ANPAC is entitled to a credit for any and all amounts or 

payments made or tendered to plaintiffs arising out of this alleged loss. 
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EIGHTEENTH DEFENSE 

 NOW FURTHER ANSWERING, and in the alternative, and as a separate and complete 

defense, ANPAC avers that if plaintiffs prevail on their principal demand, which is denied, 

against ANPAC, then ANPAC is entitled to a credit for the full amount of any and all flood 

insurance policies issued to plaintiffs, or amounts paid under said policies, whether or not 

plaintiffs collected any and all damages under said flood policy. 

NINTEENTH DEFENSE 

 NOW FURTHER ANSWERING, and in the alternative, and as a separate and complete 

defense, ANPAC avers that plaintiffs have not provided satisfactory proof of loss to ANPAC, 

and ANPAC has not acted arbitrarily and capriciously such that plaintiffs are entitled to statutory 

penalties, costs or attorneys’ fees, if any are allowable under Louisiana law. 

TWENTYETH DEFENSE 

 NOW FURTHER ANSWERING, and in the alternative, and as a separate and complete 

defense, ANPAC affirmatively avers that accord and satisfaction has been made and that all 

payments due under the policy of insurance which ANPAC issued to plaintiffs have been made 

with nothing further being due or owing to plaintiffs. 

TWENTY-FIRST DEFENSE 

 ANPAC reserves the right to file additional Answers, Third-Party Complaints, 

Counterclaims and/or Cross-Claims, and to assert additional, supplemental defenses and/or 

affirmative defenses, such as the facts may later disclose and require. 
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WHEREFORE, defendant, ANPAC Louisiana Insurance Company, prays: 

1. That this Answer be deemed good and sufficient, and that after due proceedings 

are had, there be Judgment in favor of ANPAC dismissing with prejudice 

plaintiffs’ Petition for Damages, with all costs of these proceedings assessed 

solely to plaintiffs;  

2. For trial by jury; and  

3. For all such other general and equitable relief as this Honorable Court may deem 

just under the circumstances and be competent to grant. 

Respectfully submitted, 

LARZELERE PICOU WELLS 
SIMPSON LONERO, LLC 

Suite 1100 - Two Lakeway Center 
3850 N. Causeway Boulevard 
Metairie, LA   70002 
Telephone: (504) 834-6500 
Fax:  (504) 834-6565 

 
     BY: /s/ Angie Arceneaux Akers     

JAY M. LONERO, T.A. (No. 20642) 
 jlonero@lpw-law.com 
CHRISTOPHER R. PENNISON (No. 22584) 
 cpennison@lpw-law.com 
ANGIE ARCENEAUX AKERS (No. 26786) 
 aakers@lpw-law.com 
 
ATTORNEYS FOR ANPAC LOUISIANA 
INSURANCE COMPANY 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on this    8th     day of November, 2006, I electronically filed the 

foregoing with the Clerk of Court by using the CM/ECF system, which will send a notice of 

electronic filing to all counsel registered for electronic service.  I further certify that I have 

served a copy of the foregoing pleading on all parties to this proceeding not registered for 

electronic service, by e-mailing, faxing, and/or mailing the same by United States mail, properly 

addressed and first class postage prepaid. 

      _/s/ Angie Arceneaux Akers    
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