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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA
-----------------------------------------------------------------x
:
:
UNITED STATES OF AMERICA,
:
EX REL. BRANCH CONSULTANTS, L.L.C.,
:
:
Plaintiff,
:
:
v.
:
:
ALLSTATE INS. CO., et al.,
:
:
Defendants.
:
-----------------------------------------------------------------x

Case No.: 06-cv-4091 (SSV)
Sect.: R

DEFENDANTS’ RESPONSE TO BRANCH’S PROPOSED DISCOVERY PLAN
Defendants respectfully submit this response to the proposed discovery plan filed
by Branch Consultants, L.L.C. (“Branch”) on January 8, 2010. For the reasons set forth herein
and in Defendants’ proposed discovery plan, Defendants respectfully submit that the scope of
discovery proposed by Branch is not appropriate in this case.
I.

DISCOVERY IS APPROPRIATELY LIMITED TO PROPERTIES INSPECTED BY BRANCH
Branch agrees that “allowing discovery on each of the tens of thousands of

properties for which Defendants performed Katrina-related flood adjustments” would not be
appropriate. 1/8/10 Branch Disc. Plan (Dkt. No. 287) (“Branch Plan”), at 1. However, Branch’s
request that this case focus “on a statistically significant, randomly selected (‘SSRS’) sample of
properties for each Defendant”—i.e., an audit—is equally inappropriate.1 See id. at 2.

1

Branch makes this proposal—of which Defendants learned for the first time upon reading
Branch’s discovery plan—after having sought discovery of all of Defendants’ flood files.
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First, Branch ignores and does not address the significant jurisdictional issues
underlying Judge Senter’s decision to limit discovery in Rigsby to the property identified in the
complaint. Those same jurisdictional limitations on this Court dictate that Branch’s discovery be
so-limited as well, and Judge Vance has not held otherwise. Branch had an opportunity to and
allegedly did conduct its “audit” of defendants before filing its complaint. Its “audit” of
“hundreds of properties” identified a number at which Branch alleges fraud was committed. The
results of Branch’s audit should be the subject of litigation. Branch should not get to do another
audit before it has proved fraud based upon its initial audit.
Second, the Government—on whose behalf Branch is purportedly acting—has
already conducted its own public audit of the handling of Hurricane Katrina NFIP claims
pursuant to an investigation commenced before Branch filed its lawsuit. The Government issued
subpoenas, found that “NFIP did not pay for wind damage” and found no fraud. See Ex. A.
Branch claims it has new and different information about the properties identified in the
complaint. The Court and the parties should focus on that information (if it exists), not initiate a
do-over of the processes the Government has already carried out.
Third, Branch’s approach will not streamline this case. It will engender more
litigation. Developing an appropriate sampling methodology—if one exists—would require fact
and expert discovery and, potentially, a trial before this Court. Branch cites no authority that
allows a relator to conduct a post-complaint audit or sampling of claims of any kind. In fact, the
cases Branch relies on have nothing to do with discovery or attempts by a relator to find facts
beyond the allegations in the complaint. So, the Court and the parties should focus on the
“sample” that Branch has already put before the Court through its “audit”: the properties

2
PD.3913163 1

Case 2:06-cv-04091-SSV-SS

Document 298

Filed 01/15/2010

Page 3 of 22

identified in the complaint at which Branch alleges defendants committed fraud. A fishing
expedition for other claims should not be allowed.
Accordingly, Defendants respectfully submit that Branch’s proposal should be
rejected.
A.

There Is No Jurisdictional Basis for the Fishing Expedition Branch Proposes
In Rockwell International Corp. v. United States, the Supreme Court addressed

the jurisdictional boundaries created by the False Claims Act. 549 U.S. 457, 460 (2007). The
Supreme Court held that the False Claims Act “does not permit jurisdiction in gross just because
a relator is an original source with respect to some claim.” Id. at 476. Rather, for subject matter
jurisdiction to obtain the “relator must have knowledge of actual facts supporting the theory
ultimately proven at trial—in other words, knowledge of the information underlying the
prevailing claims.” Id. at 480 (Stevens, J., dissenting and describing majority opinion).
Therefore, a relator cannot be permitted to go on a fishing expedition for false claims that it does
not know about at the time of filing its complaint, because the Court does not have subject matter
jurisdiction over those claims. “[D]iscovery in qui tam actions must be limited and tailored to
the specificity of the complaint.” United States ex rel. Bane v. Breathe Easy Pulmonary Servs.,
Inc., No. 8:06-CV-40-T-24MAP, 2008 WL 4057549, at *1 (M.D. Fla. Aug. 27, 2008) (granting
protective order limiting scope of discovery “to the four specific physicians and five specific
Lincare centers identified in the second amended complaint”); see also Rockwell, 549 U.S. at
460 (holding that “[w]e, along with every court to have addressed the question, conclude that
§ 3730(e)(4) does not permit such claim smuggling”).
Critically, to allow Branch to pursue claims beyond those identified specifically in
the First Amended Complaint would exceed the jurisdictional limitations Congress created in the

3
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False Claims Act. As Judge Vance concluded in her ruling on Defendants’ motion to dismiss,
that the pre-complaint “disclosures include a federal law authorizing an investigation into the
issue provides ample reason to conclude that the government was sufficiently apprised of the
allegations of fraud. The Court therefore finds that the allegations in Branch’s complaint have
been ‘publicly disclosed’ for the purposes of the FCA.” 10/19/09 Order (Dkt. No. 228), at 26.
The Court’s determination that the alleged fraud had been publicly disclosed necessarily limits
the scope of its subject matter jurisdiction, and concomitantly the scope of discovery, to those
properties specifically identified in the complaint for which Branch purports to be an original
source based upon its alleged property inspections. While Judge Vance ruled, taking the
pleadings as true, that Branch is the original source of the allegations concerning the individual
properties in the complaint, it would be improper to extend that ruling to the general “scheme”
alleged because the Government was already investigating that supposed scheme before Branch
filed this lawsuit.2
Branch’s rationale for why it should not be limited to the properties it identified in
the First Amended Complaint is that “the case is not economical if it is limited to only the
exemplar properties.” Branch Plan, at 1. In other words, Branch seeks to avoid the
consequences of Rockwell—and deprive Defendants of their due process rights—because Branch
and its contingency fee lawyers cannot make as much money as they had hoped if they are
limited to the properties Branch actually inspected. This is neither a proper basis to allow a
fishing exercise nor a meaningful response to the Court’s phasing inquiry.

2

Only intervention by the Government could do away with the original source limitation on the
Court’s jurisdiction. See 31 U.S.C. § 3730(e)(4)(A)

4
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The Department of Homeland Security, Office of Inspector General, Has
Already Audited a Sample Set of Properties and Concluded There Was No
Fraud
As a relator, Branch purports to be acting on the Government’s behalf. Yet

Branch seeks to replicate—and second guess—an investigation already conducted by the
Government pursuant to the Department of Homeland Security Appropriations Act, 2007.
Indeed, the Government has already audited and analyzed a sample of Hurricane Katrina flood
claims for the precise fraud Branch alleges. On September 26, 2008, the Department of
Homeland Security Office of Inspector General issued a report analyzing “whether damages
from wind were improperly attributed [by WYO companies] to flooding.” Ex. A, preface (“This
is one of a series of audit, inspection, and special reports prepared as part of our oversight
responsibility . . . .”). To create this report, the Government issued subpoenas, sampled 227
flood claims and analyzed 131 of those claims.3 Id. at 21. The results of the review show that
“NFIP did not pay for wind damage.” Id. at 5; see also id. at 6 (“Based on the review of files in
our sample, we did not find material evidence that the NFIP paid for wind damage.”); id. at 7
(“There were 599 reinspections performed on Hurricane Katrina flood claims in Mississippi, and
we reviewed 135 of those reports. None of the reports contained evidence that wind damage had
been attributed to flooding.”).
Given that the results of the Government’s investigation are inconsistent with
Branch’s allegations, Branch should—at the very least—be required to prove its allegations with
3

The Government’s analysis included (1) subpoenaing, receiving, and examining homeowner
claim records, (2) comparing the homeowner claim records with corresponding with the flood
claim records, (3) examining adjuster comments and calculations relating to damage caused by
flood, (4) examining other evidence in claim files such as photographs and correspondence
between the insured and WYOs, (5) reviewing legal opinions, reinspection reports and NFIP
complaint files, (6) consulting with officials from FEMA, the Mississippi Coast Coliseum and
Convention Center, insurance association representatives, insurance adjusters, WYO officials,
and other experts, and (7) interviewing FEMA and NFIP Bureau and Statistical Agent Personnel,
and experts in the filed of wind and flood damage assessment. See Ex. A at 21.

5
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respect to the specific alleged instances of fraud in the complaint before the Court considers
expanding this lawsuit to a larger set of properties. This is the approach followed by Judge
Senter in Rigsby. See Ex. B.
Even if the Court’s jurisdiction were not limited by the public disclosure
determination, Branch still has not made any threshold showing to support any discovery relating
to a broader class of claims. Branch has not provided any evidence to support its allegations that
false claims were submitted for the properties specifically identified in the First Amended
Complaint or that the identified properties are somehow “representative” or statistically
significant examples of the “hundreds of properties” Branch allegedly inspected, let alone for
some other broader class of claims. In fact, what Branch is seeking to do is go on a fishing
expedition by “auditing” Defendants’ flood files in the hopes of impermissibly establishing
through discovery a broader class of claims to which it has no relationship, and for which it
conducted no inspections and, therefore, is not the original source.
To cull potentially meritless claims, courts possess wide discretion to issue “Lone
Pine” orders, which require plaintiffs to present prima facie evidence that their claims are
meritorious before allowing the type of massive discovery being sought by Branch. Acuna v.
Brown & Root Inc., 200 F.3d 335, 340 (5th Cir. 2000) (“Lone Pine orders are designed to handle
the complex issues and potential burdens on defendants and the court in mass tort litigation.”);
see also Steering Comm. v. Exxon Mobil Corp., 461 F.3d 598, 604 n.2 (5th Cir. 2006) (affirming
denial of class certification and approving district court’s use of a Lone Pine order requiring that
“individual plaintiffs each produce, depending on the type of injury alleged, either an affidavit
from a qualified treating or other physician, or an affidavit from a qualified real estate appraiser
or other real estate expert.”); Lore v. Lone Pine Corp., No. L-33606-85, 1986 WL 637507, *2

6
PD.3913163 1

Case 2:06-cv-04091-SSV-SS

Document 298

Filed 01/15/2010

Page 7 of 22

(N.J. Super Ct. Law Div. Nov. 18, 1986) (describing order and basis therefor). In Acuna, the
Fifth Circuit affirmed the steps the district court used “to manage the complex and potentially
very burdensome discovery that the cases would require.” 200 F.3d at 340.
Defendants submit that discovery should be limited here, where there is little
reason to believe at this stage that Branch can support its allegations. For example, Standard Fire
asked Branch to “DESCRIBE in as much detail as possible the factual basis for YOUR
allegation that STANDARD FIRE overpaid the amounts due under any flood insurance policy
for any property, including but not limited to the properties at 7732 Edwards Street, New
Orleans, LA 70126, 7658 Horizon Dr., New Orleans, LA 70129, and 7311 Beauvoir Ct., New
Orleans, LA 70128.” Ex. C, at 7 (Interrogatory No. 6). In response, Branch simply referred
Standard Fire back to the allegations in the First Amended Complaint. See id. Branch knows
nothing more to support the allegation of fraud that the Government could not find. Likewise,
Standard Fire asked Branch to “DESCRIBE in as much detail as possible the factual basis for
YOUR allegations in the COMPLAINT regarding STANDARD FIRE, including but not limited
to the allegations that STANDARD FIRE ‘systematically overstated flood damages’ and
‘submitted false claims for payment to NFIP.’” Id. (Interrogatory No. 7). Again, Branch knows
nothing more to support the allegation of fraud than the bald allegation in the complaint that
NFIP payments “were grossly inflated.” Id. If this is the best Branch can do, this should be a
very short litigation and Branch cannot go on a wild goose chase looking for fraud that does not
exist.
C.

The Cases Cited by Branch Do Not Support Branch’s Secondhand Sample
Proposal
Branch represents to the Court that “this [sampling] method has been used by

courts in other qui tam cases” cited in its papers. Branch Plan, at 3. This is misleading at best.
7
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Branch does not cite a single case in which a court allowed a relator to sample
claims not specifically identified in the complaint based solely upon speculation that there may
have been fraudulent overpayments on some of those files. First, the cases Branch cites have
nothing to do with discovery. Rather, the cases cited by Branch address the propriety of the
Government (not a relator) extrapolating the results of statutory, pre-lawsuit Medicare, or state
medical assistance programs, audits to prove damages. See Ratanasen v. Cal. Dept. of Health
Servs., 11 F.3d 1467, 1469 (9th Cir. 1993) (in physician’s bankruptcy proceeding, allowing the
California Department of Health Services to use sampling and extrapolation of medical record
audits to prove damages); Chaves County Home Health Serv., Inc. v. Sullivan, 931 F.2d 914,
916-17 (D.C. Cir. 1991) (rejecting plaintiff home health care provider’s challenge to Department
of Health & Human Services’ sample auditing procedures for recoupment of Medicare
overpayments); Illinois Physicians Union v. Miller, 675 F.2d 151, 157-58 (7th Cir. 1982)
(rejecting plaintiff physician’s challenge to Illinois Department of Public Aid’s use of sample
auditing to determine overpayments of Medicaid); United States ex rel. Harris v. Bernad, 275 F.
Supp. 2d 1, 8 (D.D.C. 2003) (in False Claims Act case, denying motion to dismiss and
concluding the United States could state a prima facie case by using 12 exemplar cases of
Medicare fraud); United States v. Cabrera-Diaz, 106 F. Supp. 2d 234, 239-41 (D.P.R. 2000) (in
False Claims Act case, allowing the United States to prove its default judgment damages of
Medicare fraud through sampling, following Medicare methodology and guidelines). Since the
only damages Branch can recover are those for which it is an original source, other claims are
completely irrelevant. Indeed, in the two False Claims Act cases Branch relies on, the
Government either brought the action or intervened as plaintiff. Therefore, the Court’s subject
matter jurisdiction in those cases was significantly greater than here and not limited to the claims

8
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for which the relator was the original source as here. Accordingly, the Court’s view of discovery
or proof of damages in those cases is irrelevant to this one.
D.

Judge Vance Has Not Ruled on the Proper Scope of this Case or Sub Silentio
Directed That Judge Senter’s Approach In Rigsby Should Not Apply
Branch’s selective quotes from two orders issued by Judge Vance in this case do

not suggest that Judge Vance did or would agree with Branch’s discovery proposal. Judge
Vance has not ruled on the propriety of extending discovery beyond properties actually inspected
by Branch, the only ones for which it could theoretically be an original source. Nor has Judge
Vance addressed Branch’s unconventional proposal effectively suggesting that Branch be
permitted to audit Defendants’ files to see if Branch can find support for its fraud allegations.
Rather, in Judge Vance’s July 20, 2009 order—which was entered several months
before the Court ruled on Defendants’ motion to dismiss—Judge Vance merely maintained the
status quo by ordering the preservation of documents relating to properties beyond those
identified in the First Amended Complaint, explaining that:
Because the relevance of documents not directly related to the
fifty-seven properties listed in plaintiff’s First Amended Complaint
has not been fairly evaluated at this time, this Court adopts a more
expansive protective order than the one requested by defendants.
As issues in this case narrow, defendants may request, and the
Court may grant, a reduction of the scope of the order.
7/20/09 Order (Dkt. No. 223), at 5. Likewise, in the Court’s order on Defendants’ motion to
dismiss, the Court did not address the scope of discovery but simply acknowledged that Branch
imagined a scheme beyond the properties listed in the First Amended Complaint, properties that
Branch refuses or simply cannot identify:
INTERROGATORY NO. 10: Identify the address of every
properly included in the “numerous” and/or “Hundreds” of
properties allegedly inspected as per paragraphs 19 and 20 of FAC.
As for each, identify the owner of the property, the named
9
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insurd(s), the flood carrier, and the homeowner’s carrier.
ANSWER TO INTERROGATORY NO. 10:
Plaintiff objects to this interrogatory as overly broad, unduly
burdensome, premature and as calling for privileged information. .
[sic] The interrogatory is also not properly limited in time or
scope: Branch does not know, nor would have any way of
discerning, every owner, flood carrier, and homeowner’s carrier
ever associated with the properties it has inspected including for
example the present owners, flood carriers, and homeowner
carriers. Plaintiff further objects to this interrogatory to the extent
it is seeking information protected by the attorney client or work
product privilege.
Plaintiff’s Responses to Fidelity National Property and Casualty Insurance Company’s First Set
of Interrogatories, dated December 21, 2009, at p. 10.
REQUEST FOR PRODUCTION NO. 20:
Any and all documents or records listing or otherwise
identifying the “numerous” and/or “hundreds” of properties
referenced at paragraphs 19 and 20 of the FAC.
RESPONSE TO REQUEST FOR PRODUCTION NO. 20:
Plaintiff further objects to this request as overly broad,
vague, unduly burdensome, and not reasonably limited in time or
scope. Plaintiff further objects to this request as seeking
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissible information. Plaintiff further
objects to this request to the extent it seeks information protected
by the attorney-client privilege and/or work product doctrine.
Subject to and without waiving its objections, Plaintiff refers
Defendant to paragraph 21 of the FAC (a) – (w) for a list of
properties referenced in Branch’s complaint.
Plaintiff’s Responses to Fidelity National Property and Casualty Insurance Company’s First
Request for Production of Documents, dated December 21, 2009, at 12 (emphasis added).
Defendants respectfully submit that the most productive way to move this case
forward is to require Branch to prove its allegations against Defendants concerning the properties
Branch actually inspected and identified in the complaint. The frolic and detour Branch seeks
10
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will do nothing but push back adjudication of the merits. Branch, which has yet to even produce
its own documents to Defendants, has made no showing that it is entitled to the expansive
discovery it seeks or that it would materially advance the adjudication of this case.
II.

OTHER RULE 26(F)(3) ISSUES RAISED BY BRANCH
A.

Initial Disclosures
Defendants provided their initial disclosures to Branch on December 21, 2009.

These disclosures provided information in compliance with Rule 26(a) concerning, among other
things, persons who potentially had information relevant to claims and defenses in the case as
well as the categories and location of documents that may be used to support Defendants’ claims
and defenses.
Branch proposes in its discovery plan that “once a SSRS sample is obtained, the
parties provide supplemental disclosures concerning those additional properties within 30 days.”
For the reasons stated herein, Defendants object to the secondhand sampling approach suggested
here. However, if the Court were to adopt such an approach, Defendants and the Court should be
apprised of what this secondhand sample would look like before any deadline is imposed
concerning the sample.
B.

Discovery
1.

Subjects on Which Branch Seeks Discovery

Branch catalogues a number of subjects on which it claims discovery is needed,
all of which is one way discovery of Defendants without any obligation on Branch. For
example, Branch wants discovery from Defendants of properties not listed in the First Amended
Complaint, but Branch does not want to provide such discovery itself. Given Branch’s
allegations that Defendants “systematically overstated flood damages to insured properties

11
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damaged by Hurricane Katrina,” FAC ¶¶ 21-33, Defendants are entitled to documents and
information concerning all of the “hundreds” of properties inspected by Branch. FAC ¶ 20
(claiming that “on nearly all” those properties, defendants “maxed out or nearly maxed out the
insured’s flood policy limits (underwritten by [the National Flood Insurance Program]),
irrespective of the actual damage conceivably attributed to flood). That Branch has refused to
provide documents or information concerning those properties suggests it simply has no
evidence of fraud. By way of further example, Branch wants to discover Defendants’ winds
files. Yet, Branch has now largely abandoned the First Amended Complaint’s theory that
Defendants misattributed wind damage as flood damage in order to pass losses off to the federal
government.
In any event, Defendants submit that discovery requests should be dealt with in an
orderly fashion, one by one in the normal course through the meet and confer and then motion to
compel process. Branch’s invitation to take an ad hoc approach to specific document requests
and responses at the discovery conference should be rejected.
2.

Subcontractors’ Documents

Branch misrepresents that ANPAC “. . . refused to produce documents related to
the Exemplar Properties based on, inter alia, the assertion that the responsive documents are in
the possession of its subcontractor National Flood Services, Inc.” Branch Plan, at 6. On the
contrary, ANPAC stated that it “will produce,” subject to certain objections, the documents
ANPAC identified in Section (II)(1) though (14) of its Initial Disclosure Statement, which
include the flood claim materials for the properties identified in Paragraph 27 of the First
Amended Complaint. See Responses to Plaintiff’s Amended First Request for Production of
Documents by ANPAC, at 5. ANPAC represented in several of its responses to plaintiff that it

12
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does not create or maintain in the ordinary course of business “Claim Files” for “Covered Flood
Claims.” ANPAC also represented that it contracted with National Flood Services, Inc. (NFS)
who administers, handles and/or oversees the adjustment, presentment and payment of all claims
made under the flood policies referenced in the First Amended Complaint. However, ANPAC
did not “refuse to produce documents” relating to the “Exemplar Properties” identified in
Paragraph 27 of the First Amended Complaint.
ANPAC also advised Branch that after entry of a Protective Order in this matter,
ANPAC will produce the “Flood Insurance Full Service Vendor Agreement” between NFS and
ANPAC, as stated in Section (II)(15) of its Initial Disclosure Statement. Branch’s statements are
a misrepresentation of the discovery responses and disclosures provided by ANPAC.
Furthermore, in an attempt to circumvent this Court’s request for a Discovery
Conference, and a Discovery Plan, on January 12, 2010, Branch issued a subpoena to testify and
subpoena duces tecum to Stoneriver National Flood Services, Inc., through the United States
District Court for the District of Montana, seeking to obtain testimony and voluminous
documents from NFS by means of a deposition to take place on January 26, 2010. As this Court
may know, NFS is a third party vendor used by some Defendants, pursuant the NFIP, to handle
flood claims for the WYO carriers. In the noticed deposition of NFS, Branch seeks to obtain
from NFS all “Claim Files for Covered Flood Properties, produced in accordance with
Instruction 6.” Branch defines a “Claim File” as “all documents, all electronically stored
information, all communications, and any other materials associated with a particular claim made
by an insured under an insurance policy issued by insurer defendants, including, but not limited
to, federally backed flood insurance policies sold or serviced by You.” Branch further defines
“Covered Flood Properties” as “properties serviced by you on behalf of Insurer Defendants

13
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under the NFIP for which a claim was made against the NFIP flood policy in connection with
Hurricane Katrina.” Simply, Branch seeks all information and file material, including
electronically stored information, regarding every property serviced by NFS on behalf of any of
the Insurer Defendants in connection with Hurricane Katrina. Obviously, this is an attempt to
obtain information regarding all properties at issue, and not limited to the scope of discovery as
set forth in Defendants’ Discovery Plan. While Branch knows that the scope of discovery
specifically is a topic which this Court seeks to address on January 20, Branch nonetheless seeks
to circumvent such discussion, and potential Order by this Court, by noticing a deposition of a
third party vendor, in Montana, for six days after the January 20 hearing. Defendants hereby
object, at this time, to such deposition, including the scope thereof, until this deposition, and all
others, may be discussed and addressed in an organized manner in a Discovery Plan, which this
Court already has advised that it envisions as useful in this litigation.
3.

Branch’s Proposed Limits on Discovery

Defendants agree that no unnecessary discovery should be taken of anyone,
including homeowners. Before Branch discloses in full the evidence that allegedly supports its
fraud claims and its status as an original source, Defendants cannot accede to any limitations on
discovery from the homeowners and, respectfully, the Court should not countenance any.
Moreover, putting aside that is premature to impose discovery limitations on non-party
discovery, before the scope of discovery in general is determined and before non-party discovery
on the homeowners has even been served Branch’s proposal is unworkable and prejudicial.
First, Branch seeks to limit homeowner discovery “to those aspects of the flood
adjustments, if any, which Branch actually has challenged as improper.” This is an unworkable
limitation because Branch has refused to disclose those aspects of the flood adjustments it has

14
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challenged as improper. Indeed, when Branch’s interrogatory responses merely refer Defendants
back to the complaint at its conclusory allegation of “gross overpayments.” Second, Branch
seeks to limit homeowner discovery “to those aspects of the flood adjustments, if any, which
“Defendants actually adjusted based on specific information from the homeowner.” Branch
entirely misses the point. Branch has already admitted the only information it has about
Defendants’ practices it got secondhand from the homeowners. Defendants are entitled to find
out from the homeowners what they told Branch so that Defendants can conclusively establish
that Branch has not firsthand knowledge, is not an original source and has no information that
establishes fraud. The homeowners—who presumably have firsthand knowledge as to the
nature and scope of the damage to their properties—may have corroborating evidence that their
flood adjustments were proper and in good faith, and Defendants are entitled to develop such
evidence, irrespective of whether they relied on information from the homeowners in their actual
adjustments. Branch’s motive for precluding relevant non-party discovery is transparent, suspect
and its proposal should be rejected.
4.

When Discovery Should Be Completed

Defendants have no objection to completing discovery in accordance with the
Court’s November 19, 2009 scheduling order, provided discovery is appropriately limited to the
properties referenced in the First Amended Complaint. However, as set forth in Defendants’
proposed discovery plan, if the scope of discovery is expanded exponentially, there is no
practical way to complete discovery by the October 1, 2010 cutoff. Each property suffered
different damage, was individually adjusted and, as the Fifth Circuit recently recognized, “many
factors can affect measurements in residential repair projects, including the style of home,
overages, residential conditions, and the contractor’s expertise.” United States ex rel. Farmer v.
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City of Houston, 523 F.3d 333, 340 (5th Cir. 2008). See also Cresson v. State Farm Fire & Cas.
Co., No. 06-8788, 2007 WL 1191817, at *2 (E.D. La. Apr. 19, 2007) (severing claim against one
insurer relating to Hurricane Katrina losses at one property from claims against another insurer
relating to other properties because claims involved “entirely different factual and legal issues,”
including each property’s condition and location before storm, the value of the properties, and
the extent of damage sustained); McFarland v. State Farm Fire & Cas. Co., No. 1:06CV466LTS-RHW, 2006 WL 2577852, at *2 (S.D. Miss. Sept. 6, 2006) (“each property owner . . . is
uniquely situated” in that “[t]he nature and extent of the property damage the owners sustain
from the common cause, Hurricane Katrina, will vary greatly in its particulars, depending on the
location and condition of the property before the storm struck and depending also on what
combination of forces caused the damage”) (internal quotation marks omitted).
C.

Electronically-Stored Information
Branch contends that electronically-stored information (“ESI”) be produced in its

native format “so that the parties can efficiently search and organize the documents produced in
this litigation.” Although Branch states that it has requested production of ESI in this format,
Branch fails to set out the incredibly onerous “instructions” Branch propounded on Defendants
demanding that claim files be produced in one of the following two ways:
(1)

“You may produce Claim Files on a laptop or other computer (running
Windows XP, Windows 2000, or Windows 2003 operating system) in the
same electronic form at they are maintained in the ordinary course of
business accompanied by a fully functional version of the same software
application you use to access those Claim Files and the Claim Files shall
be fully accessible and searchable in the same manner as they are
accessible and searchable by you.”
OR
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“You may produce Claim Files in an electronic format that can be
transferred or imported into Microsoft Excel 2003 or higher as specified
below:


You must produce any part of a Claims File that you store in relational
database format in a Microsoft Excel database that is an exact duplicate of
the table relationships in your relational database.



You must produce any part of a Claims File that is stored as external items
to your relational database in a manner that maintains the original cross
referencing between the database records and the external items.



You must produce external items on media that is compatible with
Microsoft Windows XP and that mirrors the folder names, file names, and
files that are in your computers.”

Branch makes no showing why it needs claim files—which are largely comprised
of forms and photographs—in native format. Branch’s request to produce all documents in the
files as ESI is tremendously burdensome and expensive because: (i) every document will also
have to be produced in hard copy to preserve the integrity of the original; and (ii) the software
used by Defendants in many cases is not commercially available. Defendants submit that it
would make more sense to initially produce the documents in hard copy or even in an electronic
form (e.g., .PDF or .TIF files) that would be searchable and easy to organize. Then, if there are
specific documents that Branch requires in native format (such as Excel spreadsheets), Branch
can request such production. This is most cost and time-efficient manner in which to proceed.
D.

Privilege/Protection of Documents
1.

Protective Order

Branch complains that Defendants’ proposed protective order is too broad.
According to Branch, the proposed order designates all non-public material as confidential and is
not limited to truly “sensitive” information. This is a misleading characterization. The proposed
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order suggests two categories of confidentiality: “Confidential” and “Highly Confidential.”4
The “Confidential” designation (which Branch objects to) applies to all materials exchanged in
discovery except that which is in the public domain or which “was or is obtained from outside of
the context of this litigation.” Confidential information can only be used for purposes of this
litigation and may not be publicly disclosed except if it is to be filed in court. Defendants
believe this is reasonable because the vast majority of documents Branch seeks from Defendants
are claim files, which concern policyholders not party to this lawsuit who have a privacy interest
in the information being sought by Branch. Branch has no justifiable or legitimate reason for
wanting to use the information it obtains in this case for any purpose but this case. Branch has
provided no reason for using information from this case for some other purpose.
2.

Privilege Log

Branch proposes that “[i]n order to ensure that discovery proceeds on a timely
basis . . . Defendants produce privilege logs within 20 days of their production of the claims files
for the Exemplar and SSRS Properties.” Branch Plan, at 8. Notably, and despite already
asserting blanket privileges over broad categories of factual information—like the factual
information it disclosed to the Government pre-suit5—Branch includes no proposal as to when
Branch should produce its privilege log. In any event, Defendants do not object to producing
privilege logs within 20 days of their production related to the so-called “Exemplar Properties”

4

The “Highly Confidential” applies to a small universe of documents (trade secrets, proprietary
information and the like) that will be filed under seal. Branch does not appear to object to this
designation. Defendants proposed protective order is annexed to their proposed discovery plan as
Exhibit A.

5

Indeed, Branch has improperly withheld as privileged the documents that it provided to the
Government pursuant to 31 U.S.C. § 3730(b)(2) and wholly failed to provide a privilege log.
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but believe it is premature to evaluate the amount of time that would be required to prepare a log
with respect to any other properties.
E.

Changes to Discovery Limitations
Branch’s sole proposal concerning changes to the discovery limitations imposed

under the Federal and Local Rules is that homeowners be limited “to those instances, if any, in
which Defendants materially relied on information supplied by the homeowner.” Branch Plan, at
8. Again, this limitation is improper as it would preclude Defendants from obtaining
corroborating evidence that their flood adjustments were proper and in good faith. Indeed, the
homeowners are likely far better situated than Branch to provide evidence as to the nature and
scope of damage to their homes.
Moreover, notwithstanding Branch’s attempt to access sweeping discovery from
Defendants, Branch makes no proposals to the presumptive number and length of depositions to
allow each defendant an adequate opportunity to explore the allegations against it. Defendants
respectfully refer the Court to Section II.E. of Branch’s proposed discovery plan, which sets
forth Defendants’ proposal concerning the presumptive limitations.
F.

Other Necessary Court Orders
Branch proposes no additional orders under Rules 26(c) or Rule 16(b) and (c).

Defendants respectfully refer the Court to their proposed discovery plan, which attaches four
proposed orders for the Court’s consideration.
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CONCLUSION
For the foregoing reasons, and the reasons set forth in Defendants’ proposed

discovery plan, Defendants respectfully submit that discovery should proceed in the manner
outlined by Defendants.
Dated: January 15, 2010
Respectfully submitted,
BARRASSO USDIN KUPPERMAN
FREEMAN & SARVER, LLC

PHELPS DUNBAR LLP

/s/ Judy Y. Barrasso_______________________
Judy Y. Barrasso (2814)
jbarrasso@barrassousdin.com
John W. Joyce (27525)
jjoyce@barrassousdin.com
LL&E Tower
909 Poydras Street, Suite 2400
New Orleans, Louisiana 70112
Telephone: (504) 589-9700

/s/ Harry Rosenberg_________________
Harry Rosenberg (11465)
rosenbeh@phelps.com
365 Canal Street, Suite 2000
New Orleans, Louisiana 70130
Telephone: (504) 566-1311
SIMPSON THACHER AND BARTLETT LLP
Bryce L. Friedman (pro hac vice)
bfriedman@stblaw.com
425 Lexington Avenue
New York, New York 10017
Telephone: (212) 455-2000

Attorneys for Liberty Mutual Insurance
Company

Deborah L. Stein (pro hac vice)
dstein@stblaw.com
1999 Avenue of the Stars, 29th Floor
Los Angeles, California 90067
Telephone: (310) 407-7500
Attorneys for The Standard Fire Insurance
Company (erroneously named as St. Paul
Travelers Co.)
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LAW OFFICES OF GORDON P. SEROU, JR.,
L.L.C.

MCCRANIE, SISTRUNK, ANZELMO,
HARDY, MAXWELL AND MCDANIEL PC

/s/ Gordon P. Serou, Jr.
Gordon P. Serou, Jr. (14432)

/s/ James C. Rather
James C. Rather (25839)
jrather@mcsalaw.com
195 Greenbriar Blvd., Suite 200
Covington, LA 70433
(504) 831-0946

gps@seroulaw.com
Poydras Center, Suite 1420
650 Poydras Street
New Orleans, Louisiana 70130
Telephone: (504) 299-3421

Attorneys for Simsol Insurance Services, Inc.

Attorneys for American Reliable Insurance
Company

BEST KOEPPEL

LARZELERE PICOU WELLS SIMPSON
LONERO, LLC

/s/ Peter S. Koeppel
Peter S. Koeppel
Michael L. Martin
2030 St. Charles Ave.
New Orleans, Louisiana 70130
Telephone: (504) 598-1000
Attorneys for Colonial Claims Corporation

/s/ Jay M. Lonero
Jay M. Lonero, T.A. (20642)
jlonero@lpw-law.com
Christopher R. Pennison (22584)
cpennison@lpw-law.com
Angie A. Akers (26786)
aakers@lpw-law.com
3850 N. Causeway Boulevard, Ste 1100
Metairie, Louisiana 70002
Telephone: (504) 834-6500

Attorneys for American National Property
And Casualty Company
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing has this date been served
upon all parties to this suit through counsel by filing into the Court’s electronic filing system
and, for non-participants, by placing same in the United States mail, postage prepaid and
properly addressed on this 15th day of January, 2010.
/s/ Harry Rosenberg
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION
UNITED STATES OF AMERICA
EX REL. CORI RIGSBY and KERRI RIGSBY
V.

RELATORS

CIVIL ACTION NO. 1:06CV0433 LTS-RHW

STATE FARM INSURANCE COMPANY, ET AL.

DEFENDANTS

MEMORANDUM OPINION
The Court has before it ten substantive motions, seven filed by State Farm Fire and
Casualty Company (State Farm), two by Haag Engineering Co. (Haag), and one by the Relators.
The Relators’ motion [206] asks the Court to clarify an order [1173] entered in McIntosh
v. State Farm Fire & Casualty Co., Civil Action Number 1:06cv1080 LTS-RHW. That order
prohibited the Relators from testifying in civil suits against State Farm. Relators now ask the
Court to indicate whether this prohibition would apply to their testimony in this action. Because
this action differs substantially from the other civil actions brought against State Farm, I allowed
the Relators to testify at the May 20 - 23, 2009, hearing on the pending motions to dismiss and
for summary judgment. To the extent the Relators have relevant knowledge, they will be
permitted to testify in all further proceedings in this action. To this extent, the Relators’ motion
for clarification [206] will be granted.
In its first motion [91], State Farm seeks dismissal of this action for lack of subject matter
jurisdiction. Its second motion [96] is for summary judgment on the Relators’ claim for
retaliatory discharge from their employment. The third State Farm motion [98] seeks dismissal
of this action under F.R.Civ.P. Rule 12(b)(6) and 9(b). Haag’s two motions [106] [108] are
essentially its joinder in State Farm’s two motions [91] [98] to dismiss. My ruling on these two
State Farm motions [91] [98] will also apply to Haag’s motions [106] [108].
The next four State Farm motions seek the exclusion of the Relators’ four expert
witnesses: Patrick J. Fitzpatrick, Ph.D. [294]; Keith G. Blackwell, Ph.D. [296]; R. Ralph Sinno,
Ph.D. [298]; and David J. Favre [300]. I will address the motions [294] [296] [298] [300]
challenging the qualifications of the Relators’ expert witnesses in a separate opinion.
Because I have gone outside the pleadings and heard evidence in support of and in
opposition to the merits of State Farm’s and Haag’s motions to dismiss [91] [98] [106] [108], I
will treat all of these as motions for summary judgment. The summary judgment standard will
therefore apply, and the motions will be granted only if the movants, State Farm and Haag, meet
their burden to show there is no genuine issue of material fact and they are entitled to judgment
-1-
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as a matter of law.
In reaching the merits of these motions I will take into consideration the testimony of the
witnesses during the hearing I conducted May 20 - 23; the exhibits placed in the record during
the hearing; and the affidavits, depositions and other documents already in the record at the time
of the hearing as exhibits in support of and in opposition to these motions.
State Farm’s Motion [91] and Haag’s Motion [106]
To Dismiss This Action for Lack of Subject Matter Jurisdiction
The False Claims Act, 31 U.S.C. §§ 3729 - 3733 (FCA or the Act), provides that a federal
court has no jurisdiction to hear an FCA action brought by a private citizen and based on publicly
disclosed information unless the individual bringing the action, the relator, is the original source
of the information on which the claim is based. 31 U.S.C. §3730(e)(4) states:
(A)
No court shall have jurisdiction over an action under this section
based upon the public disclosure of allegations or transactions in a criminal,
civil, or administrative hearing, in a congressional , administrative or
[General] Accounting Office report, hearing, audit, or investigation, or from
the news media, unless the action is brought by the Attorney General or the
person bringing the action is an original source of the information.
(B)
For purposes of this paragraph,“original source” means an individual
who has direct and independent knowledge of the information on which the
allegations are based and has voluntarily provided this information to the
Government before filing an action under this section which is based upon
the information.
The “information” referred to in paragraph (B) is the information in the Relators’ amended
complaint [16]. Rockwell International Corp. v. United States, 549 U.S. 457, 167 L.Ed.2d 190,
127 S.Ct. 1397 (2007) (Rockwell). I will assume, without deciding, these statutory provisions are
applicable to Kerri Rigsby, the relator who has taken the lead in this action. I take this provisional
approach because I am by no means certain this action is “based upon” the allegations made
public by the Relators in the wake of Hurricane Katrina. While these public disclosures
undoubtedly involved the same basic allegations made in the Amended Complaint, it is the
Realtors who made the public disclosures. Thus the public disclosures are based upon the
Relators’ allegations and not the other way around.
In their amended complaint, the Relators allege two specific instances of the defendants’
having presented false and fraudulent claims to the United States for reimbursement of payments
State Farm made to settle flood damage claims under standard flood insurance policies (SFIP).
One of these has been shown to be invalid. The sole remaining specifically-identified instance
offered in support of the allegations of the amended complaint involves the claim of Thomas and
-2-
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Pamela McIntosh (the McIntoshes).
The Relators charge the defendants presented a false and fraudulent claim for some portion
of the $250,000 in flood insurance benefits paid to the McIntoshes for flood damage to their
dwelling. The Relators acknowledge: 1) the McIntoshes’ property sustained substantial flood
damage; and 2) the flood damage was covered by a SFIP issued under the National Flood
Insurance Program (NFIP). The Relators contend, and offer evidence, that the amount necessary
to fully and fairly compensate the McIntoshes for this flood damage is far less than the policy
limit of $250,000, the amount State Farm paid to settle this flood insurance claim. It is the
difference between the flood damage the McIntoshes sustained and the policy limits payment
State Farm made that the Relators charge is a false and fraudulent claim State Farm presented to
the United States.
The allegations of the Amended Complaint go well beyond the two specific instances of
misconduct specifically identified. The Relators charge State Farm and other defendants entered
into a conspiracy to inflate or overstate the amount of flood damage that actually occurred (at the
McIntosh property and other unspecified properties) and to pay those inflated amounts under the
property owners’ flood policies. This was done, the Relators contend, in order to offset or reduce
the property owners’ claims for wind damage by mischaracterizing part of the wind damage as
flood damage. The United States reimburses State Farm for payments State Farm makes to settle
flood policy claims, but the payments State Farm makes to settle wind damage claims under its
homeowners policies are paid by State Farm on its own account. While the Relators contend this
reduction in its obligations under its homeowners policies for wind damage was the motivation
behind State Farm’s overpayment of flood claims, the essential question in this action is whether
there was an overpayment of the McIntosh flood claim (and perhaps other claims similar to the
McIntosh claim), not the question of how the overpayment affected State Farm’s obligations
under its homeowners policies.
Wind damage is a risk covered under State Farm homeowners policies and excluded from
NFIP policies. Water damage, including storm surge flooding, is a risk covered under NFIP flood
policies, and, with very limited exceptions, is excluded from State Farm homeowners policies.
Thus the coverages provided by these two types of policies are, and are intended to be, mutually
exclusive. The NFIP authorizes State Farm and other private insurers to sell SFIPs and to adjust
claims under both SFIPs and homeowners policies.
Following Hurricane Katrina, the Relators publicly charged that State Farm (and others
named as defendants in the Relators’ original complaint) deliberately overpaid flood insurance
claims in order to reduce its own exposure for wind damage. These public allegations have the
potential to bring the provisions of 31 U.S.C. §3730(e)(4) into play. Assuming the requirements
of 31 U.S.C. §3730(e)(4) apply in this action, unless at least one of the Relators is the “original
source” of the allegations in their amended complaint, this Court does not have subject matter
jurisdiction to hear this action. Because this is a jurisdictional issue, the Court has a duty to
determine whether either of the Relators qualifies as an “original source” within the meaning of
-3-
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the Act. The Act defines an “original source” as someone who has “direct and independent
knowledge” of the allegations on which the FCA claim is premised.
Based on the testimony of Kerri Rigsby, I find she meets the statutory requirement of
having “direct and independent knowledge” of the allegations concerning the McIntosh flood
claim. Kerri Rigsby therefore qualifies as an original source of the information on which this
FCA claim is based. However, I have heard no evidence, and I find no evidence in the record
before me, to support the conclusion that Cori Rigsby qualifies as an “original source.” It appears
to me Cori Rigsby’s knowledge concerning the McIntosh claim was gained through her
conversations with Kerri Rigsby. In these circumstances, Cori Rigsby’s knowledge is neither
direct nor independent. See Hays v. Hoffman, 325 F.3d 982 (8th Cir. 2003).
The requirement that a relator be an “original source” only comes into play when the FCA
action is based upon “public disclosure of allegations or transactions in a criminal, civil, or
administrative hearing, in a congressional , administrative or [General] Accounting Office report,
hearing, audit, or investigation, or from the news media.” The manifest purpose of this limitation
is to bar actions that might be brought by members of the general public who have no connection
with or first-hand knowledge of the underlying misconduct and who only learn of the misconduct
from public information.
My inquiry concerning Cori Rigsby’s standing and qualification to act as a relator in this
action is not jurisdictional. The Court’s subject matter jurisdiction is established by Kerri
Rigsby’s having qualified as an “original source” under the assumption 31 U.S.C. §3730(e)(4)
applies. But, in my view, where, as here, the Relators are the source of the public disclosure at
issue, the FCA action is not “based upon” the information the Relators made public after the
storm. Both Relators’ access to the information supporting their allegations the McIntosh flood
claim was deliberately overpaid (Kerri Rigsby’s direct and independent knowledge and Cori
Rigsby’s indirect knowledge) came before they made these allegations public. In these
circumstances, the “original source” requirement of 31 U.S.C. §3730(e)(4) may not apply at all.
U.S. ex rel Grubbs v. Kanneganti, 565 F.3d 180, 194 (5th Cir. 2009) (Kanneganti)
Because this is not a jurisdictional issue, I am inclined to grant Cori Rigsby the benefit of
the doubt in these circumstances. In my view, there is a genuine issue of material fact concerning
Cori Rigsby’s standing as a Relator. At this juncture, on a motion for summary judgment and a
necessarily limited evidentiary record, I find Cori Rigsby’s lack of direct and independent
knowledge of the McIntosh claim does not disqualify her from acting as one of the Relators in this
action.
Kerri Rigsby is an experienced insurance adjustor who had been working for Renfroe for
approximately ten years at the time of Hurricane Katrina. She testified that within a few days
after the storm, when State Farm was just beginning to adjust the losses under the SFIP policies
and under its homeowners policies, she attended a meeting convened by State Farm. Kerri Rigsby
testified that during this meeting the person giving instructions for adjustors and their supervisors
-4-
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to follow told his audience Hurricane Katrina was a “water storm” and the adjustors should go out
and “hit the limits” of flood insurance policies. Defendants deny these allegations.
Kerri Rigsby also testified State Farm representatives told her Haag had performed an
analysis of the forces generated during Hurricane Katrina and this analysis determined the storm
surge flooding preceded the highest storm winds by a considerable time, making it highly likely
the insured properties had not been extensively damaged by the storm winds prior to their being
damaged by storm surge flooding. Kerri Rigsby testified she accepted these instructions and
assumed the Haag report was truthful and accurate, only to find out later this was not the case.
The defendants also deny the substance of these allegations.
In mid-September, Kerri Rigsby accompanied the adjustor, Cody Perry (Perry), who first
assessed the flood damage at the McIntosh property. She participated in the adjustment process
by observing the adjustor’s work, and she assisted in compiling notes of the room measurements
the adjustor made as he moved through the first floor of the McIntosh home assessing the flood
damage. The State Farm flood claim file for the McIntosh claim contained a detailed diagram of
the McIntosh residence with measurements of the dimensions of all the first floor rooms. The
flood file also contained a plethora of photographs of the damaged property.
By the time Cody Perry and Kerri Rigsby visited the McIntosh property, the McIntoshes
were taking remedial measures to minimize their damages as is required under their State Farm
homeowners policy. The McIntoshes had removed much of the damaged dry wall on the first
floor and most of the debris from their home by the time Cody Perry and Kerri Rigsby arrived to
inspect the property. The notes prepared during or just after the on-site inspection indicate Perry
found evidence to support the conclusion the property was flooded to a depth of approximately
five feet above the ground floor.
Based on the Perry’s report and evaluation, State Farm paid the policy limits ($250,000
dwelling and $100,000 contents) to settle the McIntoshes flood damage claim and closed its file
for the flood policy. Neither Perry, Kerri Rigsby, nor any other representative of State Farm or
Renfroe made an item-by-item assessment of the damage to the McIntosh property. This type of
item-by-item assessment is informally called a “stick built” estimate, and State Farm uses a
software program called Exactimate to assist in calculating the damage when this type of
evaluation is done. In evaluating the damage to the McIntosh property, State Farm relied upon a
different software program called Exactotal. Exactotal does not yield a “stick built” or item-byitem estimate of damage. Rather, Exactotal makes an estimate of the damage when a property is a
total loss (either actual or constructive). Based upon its Exactotal estimate, State Farm paid the
limits of coverage under the McIntosh SFIP and closed its flood adjustment file for the McIntosh
property. State Farm’s wind damage file for the McIntosh property remained open. In due course
State Farm submitted a claim for reimbursement to the United States, and the United States
honored that claim.
Kerri Rigsby testified that on or about October 12, 2005 (approximately two weeks after
-5-

Case 2:06-cv-04091-SSV-SS

Document 298-4

Filed 01/15/2010

Page 6 of 11

the inspection of the McIntosh property), Perry handed her an engineering report concerning the
damage to the McIntosh property. The report was prepared by Brian Ford (Ford), an engineer
employed by Forensic Analysis Engineering Corporation (Forensic), on October 10, 2005. Kerri
Rigsby testified there was a Post-it note on the front page of the report indicating the report should
not be put into the wind damage file, where engineering reports normally went, and the note also
stated the report should not be discussed. Kerri Rigsby testified she had never before seen
instructions similar to those she found on the Post-it note. She gathered from her conversation
with Cody that he was asking her to take physical possession of the report and see it was handled
properly.
Kerri Rigsby pulled the McIntosh wind damage file for the purpose of putting the Ford
report into that file. Upon examining the contents of the wind damage file, she found a different
engineering report, one prepared by John B. Kelly (Kelly), another Forensic employee. Kelly
inspected the McIntosh property on October 18, 2005, and signed his report on October 20, 2005.
In her experience it was unprecedented to have two engineering reports on a single property, and it
was also very unusual to see an engineering report prepared just two days after the engineer,
Kelly, inspected the property. Kerri Rigsby testified it usually required weeks after an engineer’s
on-site inspection to prepare and finalize an engineering report. Kerri Rigsby also testified she
was surprised to find only ten days elapsed between the date the Ford report was signed and the
date the Kelly report was submitted.
Once she had the two reports in hand, Kerri Rigsby testified she had a conversation with
Alexis King (King), the State Farm supervisor in charge of the McIntosh claim. Kerri Rigsby
testified King acknowledged she (Rigsby) was not supposed to have seen these two engineering
reports. The two reports are very similar except for the conclusions drawn by the two engineers.
Ford’s report does not identify or discuss any substantial flood damage at the McIntosh property,
and Ford reached the conclusion the damage to the property was caused by wind. Kelly’s report
agreed with Ford’s conclusion there was considerable wind damage, but Kelly also reports he
observed extensive damage from storm surge flooding.
Ultimately, these circumstances led Kerri Rigsby to conclude State Farm was wrongfully
attempting to maximize its policyholders’ flood damage claims (which are ultimately paid by the
United States) in order to minimize the policyholders’ wind damage claims (which are paid by
State Farm). She also concluded the Haag report concerning the timing of the peak winds and the
arrival of storm surge flooding was false and the report was done in furtherance of State Farm’s
plan to dishonestly identify wind damage as flood damage.
The defendants sharply contest the truth of Kerri Rigsby’s allegations and of the
conclusions she reached after seeing the two reports. The defendants’ evidence established
Katrina was a massive storm that devastated the Mississippi Gulf Coast and left many homes as 1)
only foundations (“slabs”), 2) only pilings (“popsicle sticks”), or 3) empty shells (“cabanas”). The
McIntosh dwelling did not come within any of these three categories. Although the McIntosh
dwelling was extensively damaged by storm surge flooding, its exterior walls, roof, and interior
-6-
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walls were still standing.
State Farm’s witness Michael Farrier (Farrier), who was above both Kerri Rigsby and
King in the State Farm chain of command, testified all State Farm’s flood insurance adjusting
practices, including the adjusting practices Perry followed in evaluating the flood damage at the
McIntosh property, were consistent with applicable Federal Emergency Management Agency
(FEMA) guidelines and instructions. Apparently, not all of the FEMA guidelines for adjusting
SFIP losses were reduced to writing. State Farm asserts FEMA gave its blanket approval for the
payment of flood policy limits for catastrophically damaged covered properties, where only
foundations, pilings, or empty shells remained.
According to Farrier, FEMA also granted State Farm (and other write-your-own carriers)
the authority, on a case-by-case basis, to pay SFIP limits of coverage for homes that were
catastrophically damaged yet did not fit within the three categories designated as total losses, i.e.
when the damage was sufficient to render the property a constructive total loss. Farrier testified
that in the case of a constructive total loss FEMA’s guidelines allowed State Farm to evaluate
the flood damage without making an item by item, “stick built” estimate of the flood damage.
According to Farrier, this was precisely the situation of the McIntosh residence, i.e. while the
McIntosh property did not come within the three categories (slabs, pilings only, or empty shells)
that were uniformly considered total losses, the flood damage to the McIntosh property was so
extensive it justified State Farm’s decision to consider the home a constructive total loss and pay
the SFIP coverage limits without making a detailed estimate on an item-by-item basis.
State Farm asserts King, the individual who ordered the second engineering report on the
McIntosh property, was fully justified in sending out a second engineer to evaluate the storm
damage at the McIntosh property. King’s deposition testimony was that the first report, the one
Ford prepared, was inaccurate and incomplete in that it did not take note of the flood damage
documented by Perry’s inspection notes and the photographs in the flood file. King found the
Ford report unacceptable, and she took steps to disqualify Ford’s employer, Forensic, from further
participation in adjusting State Farm claims. King relented in her initial decision to terminate
State Farm’s relationship with Forensic when Forensic agreed to send a different engineer (Kelly)
to inspect the McIntosh property and evaluate the damage to the dwelling. Kelly testified his
employer, Forensic, instructed him not to estimate the quantity of damage caused by wind or
water, but only to determine the predominant cause of the damage to the McIntosh dwelling.
Pursuant to these instructions, Kelly did not attempt to segregate and compare these different
types of damage, and Kelly ventured no opinion on the dollar amount of flood damage he
observed.
Based on the evidence I heard from the stand, particularly Kerri Rigsby’s own testimony, it
appears to me there is sufficient evidence to support the conclusion that she does indeed possess
direct and independent knowledge of the facts she has alleged in support of the allegations in the
Amended Complaint. This evidence is also sufficient to create a genuine issue of material fact on
the merits of the Relators’ substantive allegations.
-7-
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State Farm’s motion [91] and Haag’s motion [106] to dismiss the complaint on the
grounds that neither of the Relators qualifies as an “original source” will be denied.
State Farm and Haag’s Motions [98] [108]
To Dismiss Under F.R.Civ.P. 12(b)(6) and 9(b)
Based on the evidence in the record, under the legal standard applicable to motions to
dismiss under Rule 12(b)(6), it is clear to me the Relators have stated a claim upon which relief
can be granted. I will turn, therefore, to consideration of these motions on the alternative grounds
of failure to comply with the requirements of F.R.Civ.P. 9(b), which provides:
(b)

Fraud or Mistake; Conditions of Mind. In alleging fraud or mistake,
a party must state with particularity the circumstances constituting
fraud or mistake. Malice, intent, knowledge, and other conditions
of a person’s mind may be alleged generally.

The heightened pleading standard of Rule 9(b) applies to actions brought under the FCA.
Kanneganti. To satisfy the particularity requirement of F.R.Civ.P. 9(b), the Relators’ pleadings
must show the “who, what, when, where, and how of the alleged fraud.” U.S. ex rel. Rafizadeh v.
Continental Common, Inc., 553 F.3d 869 (5th Cir. 2008), quoting United States ex rel. Doe v. Dow
Chem. Co., 343 F.3d at 328 (internal quotation marks and citations omitted). Kanneganti
expresses these requirements as a showing of the “time, place, contents, and identity” of the
alleged fraud and its perpetrator.
The Relators have alleged a specific instance that would, if proven, establish an FCA
violation. Relators allege this was just one instance of a broader and more pervasive conspiracy
among the defendants to submit many other claims of this type. I am of the opinion the
allegations concerning the McIntosh claim satisfy the heightened pleading standard of Rule 9(b),
as that standard has been articulated in Kanneganti.
Kerri Rigsby testified King is the individual who ordered the second engineering report on
the McIntosh property. King is a State Farm supervisor who worked closely with both State Farm
adjustors and Renfroe engineers to investigate the merits of flood claims and homeowners claims
after Hurricane Katrina. King freely acknowledges she ordered the second engineering report, and
she asserts she was fully justified in doing so. In King’s opinion the Ford engineering report was
flawed in that it did not include the substantial flood damage documented in State Farm’s closed
flood insurance file. Relators ascribe a different motive behind King’s decision to order a second
report. This creates a genuine issue of material fact that cannot be resolved summarily.
Kerri Rigsby also testified there was a meeting at which she asserts these adjustors were
instructed to “hit the limits” on flood policies, and she identified a report prepared by Haag
concerning the order in which the storm forces affected the insured properties. She testified she
later learned the substance of the Haag report was false. The preparation of this report and the
-8-
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instructions to the adjustors to “hit the limits” of flood policies and to adjust claims under the
assumption the Haag report was accurate are alleged to be part of a conspiracy intended to
facilitate the presentation of inflated flood damage claims to the United States. Kerri Rigsby
testified Perry adjusted the McIntosh flood claim in accordance with State Farm’s instruction to
“hit the limits,” and she approved Perry’s report under the assumption the Haag report was
truthful and accurate. State Farm’s denial of these allegations leaves a genuine issue of material
fact that must be resolved by further proceedings.
With respect to the McIntosh claim, it is my conclusion the Realtors’ pleadings are
sufficient to inform the defendants of the charges the Relators are making and give the defendants
sufficient information to mount their defense to the Relators’ allegations. Because this action will
be, at least at this juncture, limited to the McIntosh claim, for reasons I will discuss below, I find
the Amended Complaint, when considered with the extensive deposition testimony taken from
Kerri Rigsby and with the documentation now on file, has stated the Relators’ FCA claim with
sufficient particularity to satisfy the requirements of F.R.Civ.P. 9(b).
State Farm’s Motion for Summary Judgment [96]
on the Relators’ Claim for Retaliatory Discharge from Their Employment
31 U.S.C. §3730(h) of the FCA, sometimes known as the “whistleblower” provision, is
intended to prevent adverse job actions against employees who assist in or bring actions under the
FCA. This subsection of the act provides:
(h) Any employee who is discharged, demoted, suspended, threatened,
harassed, or in any other manner discriminated against in the terms and
conditions of employment by his or her employer because of any lawful
acts done by the employee on behalf of the employee or others in
furtherance of an action under this section, including investigation for,
initiation of, testimony for, or assistance in an action filed or to be filed
under this section, shall be entitled to all relief necessary to make the
employee whole. Such relief shall include reinstatement with the same
seniority status such employee would have had but for the discrimination,
2 times the amount of back pay, interest on the back pay, and compensation
for any special damages sustained as a result of the discrimination, including
litigation costs and reasonable attorneys’ fees. An employee may bring an
action in the appropriate district court of the United States for the relief
provided in this subsection.
The Relators acknowledge their employment contract was not with State Farm but with
Renfroe, the party with whom the Relators recently reached a comprehensive settlement
agreement. I have been unable to find any FCA case in which any party other than the
whistleblower’s direct employer has been found liable under 31 U.S.C. §3730(h). There is no
evidence in this record to indicate State Farm had the authority to terminate the Relators’
-9-
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employment status. Accordingly, I will grant State Farm’s motion for summary judgment on this
portion of the Relators’ claim.
Scope of Further Proceedings
Rockwell, 549 U.S. at 476, indicates any relator in an FCA case is limited to pursuing
claims of which he has first hand knowledge, and each claim must be considered on its own
merits:
Section 3730(e)(4) [of the FCA] does not permit jurisdiction in gross just
because a relator is an original source with respect to some claim. We, along
with every court to have addressed the question, conclude that §3730(e)(4)
does not permit such claim smuggling.
In their original complaint, the Relators alleged a vast conspiracy among several insurers
to accomplish the same ends they allege State Farm sought to bring about. The amended
complaint was also very broad, alleging misconduct by firms and individuals who have since been
voluntarily dismissed. State Farm is the only defendant now charged with having presented a
false claim, and the allegations of the Amended Complaint identify only one specific instance of
misconduct: the McIntosh claim.
The McIntosh claim is the only instance of State Farm’s having submitted an allegedly
false claim of which the Relator Kerri Rigsby has first hand knowledge, i.e. direct and
independent knowledge sufficient to support the Court’s subject matter jurisdiction, in light of the
decision of the United States not to intervene. Yet the Relators’ complaint alleges McIntosh was
just one among many similar false claims State Farm and the other defendants conspired to
submit. In order to protect the interests of both parties, I must strike a balance between the
Relators’ interest in identifying these other allegedly false claims and the defendants’ interest in
preventing a far ranging and expensive discovery process that relates only to claims that are not,
for now, specifically identified.
Accordingly, I will limit the presentation of evidence in this action to facts relevant to the
McIntosh claim. In light of the extensive discovery that has already been conducted with respect
to this claim, I do not believe there will be much in the way of additional preparation necessary to
bring this case to trial. I will therefore refer this action to United States Magistrate Judge Walker
to establish a pre-trial schedule so any additional discovery can be completed before the end of
this calendar year. In the event the Relators prevail on the merits of their allegations concerning
the McIntosh claim, I will then consider whether additional discovery and further proceedings are
warranted.
In the meanwhile, so I may know the outer limits of the potential claims involved in this
action, I will require State Farm to submit, in camera, a list containing the name of the insured,
the address of the property, and the amount of flood insurance paid, for all SFIP claims that meet
-10-
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the following criteria:
A)

B)
C)

The insured property did not fall within any of the three categories of storm
damage for which FEMA approved payment of SFIP limits, i.e. insured dwellings
that were not left as slabs, pilings, or empty shells; and
For which SFIP limits were paid on the grounds the property was a constructive
total loss; and
For which no “stick built” or Exactimate estimation of the flood damage was made
before the SFIP limits were paid.

An appropriate order will be entered.
DECIDED, this 10th day of August, 2009.
s/ L. T. Senter, Jr.
L. T. SENTER, JR.
SENIOR JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF LOUISIANA
UNITED STATES OF AMERICA,
EX REL. BRANCH CONSULTANTS, L.L.C.,
Plaintiff,
v.
ALLSTATE INSURANCE COMPANY, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. 2:06-cv-4091

JURY TRIAL DEMANDED

PLAINTIFF=S RESPONSES TO THE STANDARD FIRE INSURANCE COMPANY’S
FIRST SET OF INTERROGATORIES
TO:

The Standard Fire Insurance Company
Through its attorney of record:
Harry Rosenberg
PHELPS DUNBAR LLP
365 Canal Street, Suite 2000
New Orleans, LA 70130

Plaintiff Branch Consultants, LLC submits its answers and objections to the Standard Fire
Insurance Company=s First Set of Interrogatories and states as follows:
Branch submits the answers and objections herein subject to, without intending to waive, and
expressly preserving the right at any time, in accordance with applicable rules, statutes and
procedures, to: (a) revise, correct, supplement or clarify any of the responses and objections herein;
(b) object to the admissibility of any of these responses at trial; and (c) respond and object to any
future or other discovery requests Defendant submits.
Plaintiff notes that discovery is ongoing, and that many of the responses Standard Fire seeks
are information within its custody or control. Plaintiff reserves its right to amend its responses as it
learns new information.
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OBJECTIONS TO DEFINITIONS & INSTRUCTIONS
Plaintiff objects to Standard Fire’s definitions and instructions as vague, overly burdensome,
not properly limited in time nor scope, and as calling for a legal conclusion. Plaintiff has the
following objections to specific definitions and instructions offered by Standard Fire:
DEFINITION NO. 7: The term “RELATE TO” means concern, discuss, reflect, refer to,
describe, evidence, or constitute.
OBJECTION TO DEFINITION NO. 7:
Plaintiff objects to this definition on the grounds that it is overly broad and burdensome with
respect to “concern” and “reflect.” Plaintiff further objects to this definition in that it calls for a
legal conclusion as to “evidence.” Plaintiff is not an attorney and will rely on counsel.
DEFINITION NO. 8: The term “DESCRIBE” mean [sic] to set forth with specificity each
and every fact, circumstance, incident, act, omission, detail, event and date RELATING TO such
matter and to IDENTIFY each and every DOCUMENT or oral or written COMMUNICATION
RELATING TO the matter.
OBJECTION TO DEFINITION NO. 8:
Plaintiff objects to this definition as overly broad, vague, and so expanding the information
request that the interrogatories are considered unduly burdensome. See, e.g., Diversified Products
Corp. v. Sports Center Co., 42 F.R.D. 3 (D. Md. 1967). Plaintiff further objects to this definition as
seeking information protected by the attorney-client or work-product privilege. Plaintiff further
objects to this definition in that it calls for a legal conclusion as to “omission.” Plaintiff is not an
attorney and will rely on counsel.
DEFINITION NO. 11: The term “OWNER” refers to any person with a potentially
insurable interest in a property, including but not limited to an owner or occupant of the property,
and their agents, such as insurance agents, insurance brokers, attorneys or other representatives.
2
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OBJECTION TO DEFINITION NO. 11:
Plaintiff objects to this definition as overly broad, vague, and speculative as to “potentially
insurable interest.” Plaintiff further objects to this definition in that it calls for a legal conclusion as
to “insurable interest.” Plaintiff further objects to this definition in that it seeks information relating
to “occupants” of a property and is thus irrelevant and not properly limited in scope. Plaintiff further
objects to this definition in that it is incomprehensible as it includes “insurance agents, insurance
brokers, [and] attorneys” as individuals with a “potentially insurable interest in a property.”
RELEVANT TIME PERIOD: Unless otherwise indicated, this request seeks documents
and information relating to the time period from August 29, 2005 through the present.
OBJECTION TO ‘RELEVANT TIME PERIOD’:
Plaintiff objects to this instruction as overly broad and vague as to “relating to” a certain time
period, and so expanding the information request that the interrogatories are considered unduly
burdensome.

3
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ANSWERS TO INTERROGATORIES
INTERROGATORY NO. 1: IDENTIFY each and every claim by property address for
which BRANCH contends it is an “original source” of BRANCH’s allegations against STANDARD
FIRE within the meaning of 31 U.S.C. § 3730(e)(4).
ANSWER TO INTERROGATORY NO. 1:
Plaintiff objects to this interrogatory in that it calls for a legal conclusion regarding “original
source” “within the meaning of 31 U.S.C. § 3730(e)(4). Plaintiff is not an attorney and will rely on
counsel. Plaintiff further objects to this interrogatory because it is premature and because it is a
contention interrogatory. Plaintiff further objects to this interrogatory as it assumes that Branch can
be an original source only to certain properties rather than to Standard Fire’s entire fraudulent
scheme to defraud the government. Subject to and without waiving its objections, Plaintiff refers
Defendant to the First Amended Complaint for exemplars as to Standard Fire’s overbilling of the
federal government.
INTERROGATORY NO. 2: IDENTIFY each and every DOCUMENT by control number
or Bates number that BRANCH provided to the UNITED STATES before filing the COMPLAINT
so as to comply with 31 U.S.C. § 3730(b)(2).
ANSWER TO INTERROGATORY NO. 2:
Plaintiff objects to this interrogatory in that it calls for a legal conclusion regarding
compliance with 31 U.S.C. § 3730(b)(2). Plaintiff is not an attorney and will rely on counsel.
Plaintiff further objects to this interrogatory to the extent it seeks information that is neither relevant
nor reasonably calculated to lead to the discovery of admissible information. Plaintiff further objects
to this interrogatory to the extent it is seeking information protected by the attorney-client or workproduct privilege. Plaintiff further objects to this interrogatory because it is premature and because
it is a contention interrogatory. Plaintiff further objects to this interrogatory as seeking to invade the
4
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joint-prosecutorial privilege. See, e.g., United States ex rel. Purcell v. MWI Corp., 209 F.R.D. 21
(D.D.C. 2002).
INTERROGATORY NO. 3: IDENTIFY each and every property (by address) for which
STANDARD FIRE allegedly issued a flood insurance policy that BRANCH IDENTIFIED to the
UNITED STATES in connection with its disclosure pursuant to 31 U.S.C. § 3730(b)(2).
ANSWER TO INTERROGATORY NO. 3:
Plaintiff objects to this interrogatory in that it calls for a legal conclusion regarding 31 U.S.C.
§ 3730(b)(2). Plaintiff is not an attorney and will rely on counsel. Plaintiff further objects to this
interrogatory to the extent it seeks information that is neither relevant nor reasonably calculated to
lead to the discovery of admissible information. Plaintiff further objects to this interrogatory
because it is premature and because it is a contention interrogatory. Plaintiff further objects to this
interrogatory as seeking to invade the joint-prosecutorial privilege. See, e.g., United States ex rel.
Purcell v. MWI Corp., 209 F.R.D. 21 (D.D.C. 2002).
INTERROGATORY NO. 4: IDENTIFY each and every PERSON with knowledge or
information that RELATES TO the allegations set forth in the COMPLAINT against STANDARD
FIRE.
ANSWER TO INTERROGATORY NO. 4:
Plaintiff objects to this interrogatory on the grounds that it is overly broad and burdensome
with respect to “information that relates to the allegations.” Plaintiff further objects to this
interrogatory to the extent it seeks information that is neither relevant nor reasonably calculated to
lead to the discovery of admissible information. Plaintiff further objects to this interrogatory
because it is premature and because it is a contention interrogatory. Plaintiff further objects to this
interrogatory as requiring premature disclosure of expert information and testimony. Plaintiff will
provide information regarding its experts in accordance with the Court=s schedule or as otherwise
5
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ordered. Plaintiff further objects that this interrogatory seeks information that is already in the
possession of Defendant, and is thus duplicative and burdensome. Subject to and without waiving
its objections, Plaintiff refers Defendant to Plaintiff’s Rule 26(a)(1)(A)(i) disclosures which have
previously been served on Defendant.
INTERROGATORY NO. 5: IDENTIFY each and every PERSON BRANCH talked to
about STANDARD FIRE and the adjustment of Hurricane Katrina-related flood insurance and
homeowner’s insurance claims, and DESCRIBE what each and every PERSON told BRANCH, and
IDENTIFY by control or Bates number any DOCUMENT BRANCH received from such PERSON
that RELATES TO STANDARD FIRE.
ANSWER TO INTERROGATORY NO. 5:
Plaintiff objects to this interrogatory on the grounds that it is overly broad and burdensome
with respect to identifying “each person Branch talked to about Standard Fire and the adjustment of
Hurricane Katrina-related flood insurance and homeowner’s insurance claims.” Plaintiff further
objects to this interrogatory to the extent it seeks information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible information. Plaintiff further objects to this
interrogatory to the extent it is seeking information protected by the attorney-client or work-product
privilege. Plaintiff further objects to this interrogatory as seeking to invade the joint-prosecutorial
privilege. See, e.g., United States ex rel. Purcell v. MWI Corp., 209 F.R.D. 21 (D.D.C. 2002).
Subject to and without waiving its objections, Branch states that it did not speak to any Standard Fire
employees regarding the exemplar properties in the First Amended Complaint. Subject to and
without waiving its objections, Branch further states that it spoke to the following insureds whose
properties were exemplars in the First Amended Complaint: Josephine Comeaux regarding property
located at 7732 Edward Street, New Orleans, LA 70126, Kathleen Kennedy regarding property
located at 7311 Beauvior, New Orleans, LA 70128 and Carrie Merrill regarding property located at
6
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7568 Horizon Drive, New Orleans, LA 70129. Subject to and without waiving its objections,
Branch states to the best of its knowledge that it received no documents from these insureds or any
Standard Fire employee.
INTERROGATORY NO. 6: DESCRIBE in as much detail as possible the factual basis for
YOUR allegation that STANDARD FIRE overpaid the amounts due under any flood insurance
policy for any property, including but not limited to the properties at 7732 Edwards Street, New
Orleans, LA 70126, 7658 Horizon Dr., New Orleans, LA 70129, and 7311 Beauvoir Ct., New
Orleans, LA 70128.
ANSWER TO INTERROGATORY NO. 6:
Plaintiff objects to this interrogatory on the grounds that it is overly broad and burdensome
with respect to “as much detail as possible” and “any property.” Plaintiff further objects to this
interrogatory as requiring premature disclosure of expert information and testimony. Plaintiff will
provide information regarding its experts in accordance with the Court=s schedule or as otherwise
ordered. Plaintiff further objects to this interrogatory to the extent it is seeking information
protected by the attorney-client or work-product privilege.

Plaintiff further objects to this

interrogatory as premature and as calling for information that is within Defendant’s control. Subject
to and without waiving its objections, Plaintiff refers Defendant to pages 32-33 of the First Amended
Complaint for descriptions of the flood overpayments at 7732 Edwards Street, New Orleans, LA
70126, 7658 Horizon Dr., New Orleans, LA 70129, and 7311 Beauvoir Ct., New Orleans, LA
70128.
INTERROGATORY NO. 7: DESCRIBE in as much detail as possible the factual basis for
YOUR allegations in the COMPLAINT regarding STANDARD FIRE, including but not limited to
the allegations that STANDARD FIRE “systematically overstated flood damages” and “submitted
false claims for payment to NFIP.”
7
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ANSWER TO INTERROGATORY NO. 7:
Plaintiff objects to this interrogatory as premature and as calling for information that is
within Defendant’s control. Plaintiff further objects to this interrogatory as premature and because it
is a contention interrogatory. Subject to and without waiving its objections, Plaintiff states that the
Standard Fire submitted NFIP claims to the Government that had the superficial appearance of
having been properly adjusted but that, in reality, were grossly inflated, such as was the case with
respect to the properties located at 7732 Edwards Street, New Orleans, LA 70126, 7658 Horizon Dr.,
New Orleans, LA 70129, and 7311 Beauvoir Ct., New Orleans, LA 70128. Standard Fire further
concealed its fraudulent practices by relying on the large number of claims being simultaneously
submitted to the Government, which large number made it more difficult for Standard Fire’s fraud to
be detected.
INTERROGATORY NO. 8: DESCRIBE in as much detail as possible any and all
information BRANCH received from the OWNER of the properties listed in paragraph 31 of the
COMPLAINT, and from the OWNER of any property for which STANDARD FIRE is alleged to
have fraudulently overpaid flood insurance claims, and IDENTIFY each and every DOCUMENT
that RELATES TO STANDARD FIRE the BRANCH received from such OWNER.
ANSWER TO INTERROGATORY NO. 8:
Paragraph 31 provides exemplar properties located at 7732 Edwards Street, New Orleans,
LA 70126, 7658 Horizon Dr., New Orleans, LA 70129, and 7311 Beauvoir Ct., New Orleans, LA
70128. Plaintiff objects to this interrogatory in that it seeks information protected by attorney-client
privilege and/or the work product doctrine. Plaintiff further objects to this interrogatory on the
grounds that it is overly broad and burdensome with respect to “OWNER” (see Plaintiff’s
Objections to Definitions), “as much detail as possible,” and “all information.” Plaintiff further
objects to this interrogatory as seeking information that is neither relevant nor reasonably calculated
8
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to lead to the discovery of admissible information. Plaintiff further objects to this interrogatory on
the grounds that it seeks the same information sought in Interrogatory No. 5; therefore, the
interrogatory is both burdensome and oppressive. Subject to and without waiving its objections,
Plaintiff refers Defendant to its response to Interrogatory No. 5.
INTERROGATORY NO. 9: IDENTIFY AND DESCRIBE any standards or guidelines
used by BRANCH’s adjusters to adjust property insurance losses resulting from a hurricane.
ANSWER TO INTERROGATORY NO. 9:
Plaintiff objects to this interrogatory on the grounds that it is overly broad and vague with
respect to “standards or guidelines.” Plaintiff further objects to this interrogatory as seeking
information that is neither relevant nor reasonably calculated to lead to the discovery of admissible
information. Plaintiff objects to this interrogatory in that it seeks information protected by attorneyclient privilege and/or the work product doctrine. Subject to and without waiving its objections,
Plaintiff states that Branch performed property adjustments utilizing Xactimate estimatics software.
INTERROGATORY NO.

10:

DESCRIBE BRANCH’s corporate structure and

IDENTIFY each and every owner, principal, consultant, member, and manager, and each and every
employee, consultant, or contractor who had any involvement in the matters described in the
COMPLAINT.
ANSWER TO INTERROGATORY NO. 10:
Plaintiff objects to this interrogatory on the grounds that it is overly broad and vague with
respect to “corporate structure” and “involvement in the matters described in the Complaint.”
Plaintiff further objects to this interrogatory as seeking information that is neither relevant nor
reasonably calculated to lead to the discovery of admissible information. Plaintiff objects to this
interrogatory in that it seeks information protected by attorney-client privilege and/or the work
product doctrine. Plaintiff further objects to this interrogatory as requiring premature disclosure of
9
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expert information and testimony. Plaintiff will provide information regarding its experts in
accordance with the Court=s schedule or as otherwise ordered. Subject to and without waiving its
objection, Plaintiff states that Branch Consultants, LLC, consists of the following individuals:
Name

Title

Max Johnson -

Professional Insurance Adjuster/Construction Estimator

Rick Clark

-

Construction Manager/Consultant

Troy Black

-

Construction Estimator

Anthony Hall -

Construction Estimator

INTERROGATORY NO. 11: IDENTIFY each and every property by address for which
STANDARD FIRE issued flood insurance but where BRANCH does not allege that a claim under
the flood insurance policy was fraudulently overpaid.
ANSWER TO INTERROGATORY NO. 11:
Plaintiff objects to this interrogatory as seeking information that is neither relevant nor
reasonably calculated to lead to the discovery of admissible information. Plaintiff further objects
that this interrogatory seeks information that is already in the possession of Defendant, and is thus
duplicative and burdensome. Subject to and without waiving its objections, Branch states there are
none to their knowledge.
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Respectfully submitted:
KANNER & WHITELEY L.L.C.
By: s/ Allan Kanner
Allan Kanner (LA #20580)
a.kanner@kanner-law.com
Conlee Whiteley (LA #22678)
c.whiteley@kanner-law.com
Ryan Casey (LA #31092)
r.casey@kanner-law.com
701 Camp Street
New Orleans, LA 70130
Telephone (504) 524-5777
Fax: (504) 524-5763
and
SUSMAN GODFREY LLP
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas 75202-3775
Telephone: (214) 754-1900
Fax: (214) 665-0856

Tibor Nagy (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065
Telephone: (212) 336-8332
Fax: (212) 336-8340
Matthew R. Berry (WA #37364)
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101
Telephone: (206) 373-7394
Fax: (206) 516-3883
and
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HERMAN, HERMAN, KATZ & COTLAR, LLP
Stephen J. Herman (LA #23129)
sherman@hhkc.com
Soren E. Gisleson (LA #26302)
sgisleson@hhkc.com
820 O=Keefe Avenue
New Orleans, Louisiana 70113
Telephone: (504) 581-4892
Fax: (504) 561-6024
Attorneys for Plaintiff/Relator

Certificate of Service
I hereby certify that on January 13th, 2010, a copy of the above and foregoing Branch
Consultants Responses to Defendant The Standard Fire Insurance Company’s First Set of
Interrogatories has been served upon all counsel of record in this matter by placing the same in the
U.S. Mail, first class postage prepaid and properly addressed and/or by electronic means.
s/Allan Kanner
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SERVICE LIST
PHELPS DUNBAR LLP
Harry Rosenberg (11465)
rosenbeh@phelps.com
365 Canal Street, Suite 2000
New Orleans, Louisiana 70130
Telephone: (504) 566-1311
SIMPSON THACHER AND BARTLETT LLP
Bryce L. Friedman (pro hac vice)
bfriedman@stblaw.com
425 Lexington Avenue
New York, New York 10017
Telephone: (212) 455-2000
Deborah Stein (pro hac vice)
dstein@stblaw.com
1999 Avenue of the Stars, 29th Floor
Los Angeles, California 90067
Telephone: (310) 407-7500
Attorneys for the Standard Fire Insurance Company
(named as St. Paul Travelers Co.)
BARRASSO USDIN KUPPERMAN FREEMAN & SARVER, LLC
Judy Y. Barrasso, Esq.
jbarrasso@barrassousdin.com
John W. Joyce, Esq.
jjoyce@barrassousdin.com
Keith L. Magness, Esq.
kmagness@barrassousdin.com
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LL&E Tower
909 Poydras Street, Suite 2400
New Orleans, LA 70112
VINSON & ELKINS, LLP
Russell Yager
ryager@velaw.com
Trammell Crow Center
2001 Ross Avenue
Suite 3700
Dallas, TX 75201-2975
Attorneys for Liberty Mutual Insurance Company
NIELSEN LAW FIRM, LLC
Gerald J. Nielsen, Esq.
gjnielsen@aol.com
Wiiliam T. Treas, Esq.
wtreas@nielsenlawfirm.com
3838 North Causeway Boulevard, Suite 2850
Metairie, LA 70002
Attorneys for Fidelity National Insurance Company, Fidelity National Property and Casualty
Company
MCCRANIE, SISTRUNK, ANZELMO, HARDY, MAXWELL, AND MCDANIEL PC
James C. Rather, Esq.
jrather@mesalaw.com
Allen V. Davis, Esq.
adavis@mesalaw.com
195 Greenbriar Blvd., Suite 200
Covington, LA 70433
Attorneys for Simsol Insurance Services, Inc.
LARZELERE PICOU WELLS SIMPSON LONERO, LLC
Jay M. Lonero, Esq.
jlonero@lpw-law.com
Christopher R. Pennison, Esq.
cpennison@lpw-law.com
Angie A. Akers, Esq.
aakers@lpw-law.com
3850 North Causeway Boulevard, Suite 1100
Metairie, LA 70002
Attorneys for American National Property and Casualty Company
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LAW OFFICES OF GORDON P. SEROU, JR.
Gordon P. Serou, Jr. Esq.
gordonserou@hotmail.com
650 Poydras Street, Suite 1420
New Orleans, LA 70130
Attorneys for American Reliable Insurance Company
BEST KOEPPEL
Peter S. Koeppel, Esq.
peterklaw@aol.com
Michael M. Martin, Esq.
mmartin@bestkoeppel.com
2030 St. Charles Avenue
New Orleans, LA 70130
Attorneys for Colonial Claims Corporation
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