
IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 
 

THOMAS C. and PAMELA MCINTOSH      PLAINTIFFS 
 
versus                       Civil Action No. 1:06cv1080-LTS-RHW 

 
STATE FARM FIRE & CASUALTY  
COMPANY AND FORENSIC ANALYSIS  
& ENGINEERING CORPORATION             DEFENDANTS 
 

 
MEMORANDUM IN SUPPORT OF FORENSIC ANALYSIS  

& ENGINEERING CORP.’S MOTION TO QUASH  
SUBPOENA DUCES TECUM SERVED UPON STATE FARM BANK  

AND MOTION FOR PROTECTIVE ORDER 
 

MAY IT PLEASE THE COURT: 

Defendant in the above captioned matter, Forensic Analysis & Engineering Corp. 

(“FAEC”), moves to quash the Subpoena Duces Tecum Plaintiffs’ counsel intends to serve upon 

State Farm Bank [Doc. 393] and for a Protective Order regarding same.   

Introduction 

 As a preliminary statement, FAEC finds it interesting that the issuing attorney of the 

subject Subpoena Duces Tecum to State Farm Bank is Derek Wyatt, an attorney who supposedly 

has not had involvement in the working up of this case.1  Nonetheless, FAEC recognizes that Mr. 

Wyatt, as an attorney of record, may issue such a subpoena. 

 Plaintiffs’ counsel intends to cause the issuance and service a Subpoena Duces Tecum in 

the United States District Court for the Central District of Illinois [Doc. 393].  The subpoena 

                                                 
1  On May 30, 2007, Plaintiffs’ attorney Sidney A. Backstrom wrote to Judge Walker and all counsel, stating 

Derek Wyatt “has not had any involvement in the working up of this case.” (See Exhibit A).  On May 31, 2007, 
Derek A. Wyatt wrote to Judge Senter, “Further, I am quite certain that the numerous telephone conferences, 
motions, letters and other filings in this intense case have left both defense counsel and Magistrate Judge 
Walker’s office with the unmistakable impression that the McIntosh case is exclusively handled by Mr. Scruggs, 
and the assigned attorneys in his Oxford office.” (See Exhibit B) (emphasis added). 
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targets State Farm Bank and its records, if any, relative to FAEC and/or Robert K. Kochan 

and/or Amy Kochan.2    Importantly, neither Robert K. Kochan nor April Kochan is a defendant 

in this case.  Specifically, the subpoena commands State Farm Bank to produce the following: 

1.  Produce and permit inspection and copying of all documents or things, 
including electronically stored data, documents or things, relating or 
pertaining in any way to loans made at any time on or after September 
1,2005, to FAEC and/or Robert K. Kochan and/or April Kochan or any 
affiliates thereof; 

 
2. Produce and permit inspection and copying of all documents or things, 

including electronically stored data, documents or things, relating or 
pertaining in any way to loans made at any time on or after September 1, 
2005, to FAEC and/or Robert K. Kochan and/or April Kochan or any 
affiliates thereof, and secured by a recreational vehicle; 

 
3. Produce and permit inspection and copying of all documents or things, 

including electronically stored data, documents or things, relating or 
pertaining in any way to loan number ; 

 
4. Produce and permit inspection and copying of all documents or things, 

including electronically stored data, documents or things, relating or 
pertaining in any way to any loan(s) made by and between State Farm 
Bank or any affiliate thereof and FAEC, Robert K. Kochan and/or April 
Kochan or any affiliates thereof, bearing inception date(s) previous or 
subsequent to loan number . 

 
[Doc. 393 with redaction of loan number].3  None of the above are calculated to lead to the 

discovery of admissible evidence; instead, it appears Plaintiffs’ counsel is on a fishing expedition 

for information unrelated to the McIntosh case.4 

Argument 

State Farm Bank is not a party to this litigation; therefore, the subpoena at issue is 

governed by Rule 45 of the Federal Rules of Civil Procedure.  The documents sought by the 
                                                 
2  See Exhibit C, Notice of Intent to Serve Subpoena, Doc. 393, Civil Action No. 1:06cv1080So.Dist.Mississippi. 
3  Upon information and belief, the Subpoena Duces Tecum at issue has not yet been issued or served.   Upon 

issuance and service, FAEC intends to file a motion virtually identical to the one at bar in the United States 
District Court for the Central District of Illinois, seeking to quash the subpoena. 

4  It is FAEC’s belief that Plaintiffs’ counsel is seeking information relative to Shows, et. al. v. State Farm, et. al., 
United States District Court for the Southern District of Mississippi, Southern Division, Civil Action No. 1:07-
cv-00709-LTS-RHW, because of the allegations contained in the Shows Complaint. 
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subpoena go beyond an inquiry regarding Defendant, FAEC: the subpoena also seeks banking 

and loan information pertaining to Robert K. Kochan and April Kochan, neither of who is a 

defendant in this case.  The court may quash or modify the subpoena if it “requires disclosure of 

privileged or other protected matter and no exception or waiver applies.” F.R.C.P. 

45(c)(3)(A)(iii).  The subpoena seeks not only information protected by the privacy rights of Mr. 

and Mrs. Kochan, but also seeks information irrelevant to the claims made against Defendant, 

FAEC, in this litigation.  

‘“Ordinarily a party has no standing to quash a subpoena served on a third party, unless 

the party claims some personal right or privilege with regard to the documents sought.”’ Chazin 

v. Lieberman, 129 F.R.D. 97, 98 (S.D.N.Y.1990) (quoting 9 Wright & Miller, Federal Practice 

and Procedure § 2457 (1971)).  “[I]n view of the policies underlying the Right to Financial 

Privacy Act of 1978, 12 U.S.C. § 3401 et seq., and the Family Educational and Privacy Rights 

Act, 20 U.S.C. § 1232g, the Court will impose limitations on the subpoenas so as to restrict their 

scope to material that pertains to the acts specified in the complaint.”  Id. (emphasis added). 

It is anticipated that Plaintiffs wish to gain information on a loan made to Robert K. 

Kochan, on behalf of FAEC, to purchase a recreational vehicle (“RV”) for FAEC so that FAEC 

could establish a mobile office after Hurricane Katrina.  This inference is gained by the loan 

number referenced in the subpoena directed at State Farm Bank.  However, nowhere in 

Plaintiffs’ Complaint is there any allegation related to the RV or any financial relationship 

between State Farm Bank and the persons/entity identified in the subpoena.  Plaintiffs’ 

Complaint contains two “Counts” against FAEC: 1)  Fraud and 2) Aiding and Abetting 

Fraudulent Actions of Defendant, State Farm, Civil Conspiracy Engaged in by Both Defendants 
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to Deny Coverage. [Doc. 1, Comp. ¶¶ 73-90, Filed and Entered 10/23/2006].  There exists no 

basis to seek financial information from State Farm Bank in this case. 

A more likely explanation is that Plaintiffs’ counsel is attempting to engage in premature 

discovery in an unrelated case currently before this Honorable Court (i.e. Shows, et. al. v. State 

Farm, et. al., United States District Court for the Southern District of Mississippi, Southern 

Division, Civil Action No. 1:07-cv-00709-LTS-RHW).  As this Court is likely aware, the same 

group of attorneys in the case at bar represent the Shows Plaintiffs.  In the Shows Complaint, 

Plaintiffs make a slew of baseless, farfetched, and ludicrous allegations surrounding FAEC’s 

purchase of an RV for FAEC’s Biloxi mobile office.  For example, in the Shows Complaint, 

Plaintiffs aver: 

88. Anticipating a lucrative relationship with STATE FARM, after the 
proposal was telephoned in, allegedly over interstate lines, KOCHAN purchased 
with borrowed funds a $150,000 luxury RV which he later came to call 
FORENSIC’s “mobile RV office.”  KOCHAN’s investment in the RV, itself 
essential to the conduct of the inspection scheme, was expected to be recovered 
through STATE FARM’s payment of a $6,950.00 monthly fee for use of the RV.5 

 
The allegations concerning the RV fail to pay homage to the fact that, post-Katrina, office space 

and living quarters were nearly non-existent, especially for out-of-state businesses.  Regardless, 

it is apparent that Plaintiffs’ counsel in this case is seeking information related to another case in 

which he is counsel of record.  By seeking discovery that is clearly related to Shows, Plaintiffs’ 

counsel is in violation of F.R.C.P. 26(d) (“[A] party may not seek discovery from any source 

before the parties have conferred as required by Rule 26(f)”). 

 Setting aside Plaintiffs’ ulterior motive, the bottom line is that the financial information 

sought is not relevant to the claims made in Plaintiffs’ Complaint.  “Parties may obtain discovery 

regarding any matter, not privileged, that is relevant to the claim or defense of any party… 
                                                 
5  See Exhibit D, Shows Complaint, Doc. 1, Civil Action No. 1:07-cv-00709-LTS-RHW, pg 1-3, 19-20.  Other 

references to the RV are found in throughout the Shows Complaint.  
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Relevant information need not be admissible at the trial if the discovery appears reasonably 

calculated to lead to the discovery of admissible evidence.” F.R.C.P. 26(b)(1).  In this case, the 

information is not only irrelevant, the informaiton is not likely to lead to the discovery of 

admissible evidence.  Further, Plaintiffs’ counsel has never sought written discovery relative to 

State Farm Bank, an avenue which may have proven less burdensome to State Farm Bank. 

 A severe injustice will ensue should Plaintiffs be permitted to commence this path of 

discovery.  Being that there is no allegation in Plaintiffs’ Complaint relative to the RV or any 

financial relationship with State Farm Bank, FAEC would be prejudiced in its defense.  Most 

notably, the expert designation deadline has far passed, and FAEC would be prohibited from 

seeking and designating an expert relative to the RV’s purchase, value, use, and subsequent sale. 

Even further, the discovery deadline is fast approaching, and with virtually no open dates on 

FAEC’s counsel’s calendar, FAEC would be unable conduct discovery on this issue in its 

defense.  The issues in this case concerning FAEC deal with the engineering services rendered 

and an alleged conspiracy to defraud Plaintiffs from insurance benefits.  Any relationship 

between any lending institution and FAEC and/or Robert K. Kochan and/or April Kochan is not 

relevant to this case or calculated to lead to the discovery of admissible evidence.   Therefore, the 

subpoena at issue should be quashed and a protective order entered, prohibiting Plaintiffs’ 

counsel from pursuing the discovery sought.  

Conclusion 

 Considering the above, Defendant, FAEC (on behalf of itself and on behalf of Robert K. 

Kochan and April Kochan), respectfully requests this Honorable Court quash the Subpoena 

Duces Tecum issued to State Farm Bank and enter a Protective Order precluding the Plaintiffs 

from obtaining the discovery sought. 
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Respectfully submitted, this 10th day of September, 2007. 

FORENSIC ANALYSIS &  
ENGINEERING CORP. 
 
  

                                                       By:   /s/  Kathryn Platt        
LARRY G. CANADA (MSB#10480)  
KATHRYN BREARD PLATT (MSB#102141) 
GALLOWAY, JOHNSON, TOMPKINS, 
     BURR & SMITH 
One Shell Square 
701 Poydras Street, Suite 4040 
New Orleans, Louisiana 70139 
Telephone: (504) 525-6802 
Facsimile:  (504) 525-2456 
 
 

 
 

CERTIFICATE OF SERVICE 
 

This is to certify that the undersigned attorney for Galloway, Johnson, Tompkins, Burr & 

Smith, has this day served a copy of the above and foregoing upon counsel of record and other 

interested persons via the Court’s electronic notification system. 

So certified, this 10th day of September, 2007. 
 
 
        /s/ Kathryn Platt      
      KATHRYN BREARD PLATT (MSB#102141) 
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