IN THEUNITED STATES DISTRICT COURT
FORTHE SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

REGINALD EDWIN BOSSIER PLAINTIFF
VERSUS CIVIL ACTION NO.: 1:08-CV-00408-LTS-RHW
STATEFARM FIREAND CASUALTY COMPANY DEFENDANT

DEFENDANT’S RESPONSE IN OPPOSITION TO PLAINTIFF' S
APPLICATION FOR REVIEW OF, AND OBJECTION TO, JUNE 5, 2009,
ORDER OF UNITED STATES MAGISTRATE JUDGE

COM ESNOW the Defendant, STATE FARM FIREAND CASUALTY COM PANY,
by and through its counse of record and files this its Response in Opposition the Plaintiff’s
Application for Review of, and Objection to, June 5, 2009, Order of United Sates M agstrate
Judge, and for cause would show unto the Court as follows, to-wit:

PLAINTIFF FAILS TO SATISFY HIS HEAVY BURDEN
T0O REVERSE JUDGE WALKER'S DISCOVERY ORDER

Plaintiff neither acknowledges nor attempts to satisfy his heavy burden to reverse Judge
Waker’'s pretria discovery orders. Both the statute and the procedura rule allowing district
court review of such orders providethat they may only bedisturbed if they are shownto be
“clearly erroneous or contrary to law.” 28 U.S.C. §636(b)(1)(A); Fed. R. Civ. P. 72(a). The
Loca Rules aso emphasize this standard.

No ruling of amagstrate judgein any matter which he or sheis empowered to hear

and determine shall be reversed, vacated, or modified on apped unless the district

judge shdl determine that the magstrate judge s findings of fact are clearly aroneous
or that the magistrate judge s rulingis clearly erroneous or contrary to law.



Locd R. 72.1(A)(2); seealso Merritt v. Int'| Bhd. of Boilermakers, 649 F.2d 1013, 1017 (5th Cir.
1981). The“clearly erroneous or contrary to law” standard is expressly distinguished from the
“denovo” standard gpplicable to dispositive matters. Fed. R. Civ. P. 72(b). This exacting
standard applies here, upon review of anondispositive, pretria discovery order. Asshown
below, Plaintiff fails to demonstrate that Judge Walker’s order is clearly erroneous or contrary to
the law.

STATEFARM’S RESPONSES TO PLAINTIFF'S NUMBERED PARAGRAPHS

That the Defendant admits the alegations contained in Paragraph | of the Application for

Review.

That the Defendant admits the dlegations contained in Paragraph 11 of the Application for
Review.

[1.

That the Defendant admits that counse for the Plaintiff sent aletter detallingwhat she
contends are“ deficiencies.” However, the Defendant would show that its discovery responses
were not and are not deficient.

V.
That the Defendant admits the allegations contained in Paragraph IV of the Application

for Review.



V.

That the Defendant admits that additiona discovery was been obtained whilethe
Plaintiff’s origina motion to compd was pending and that the Plaintiff filed asupplementd
memorandum to the motion to compe. The Defendant denies the remaining alegations contained
in Paragraph V of the Application for review.

VI.

That the Defendant admits the allegations contained in Paragraph VI of the Application
for Review.

VII.

That the Defendant would show that the cases cited by the Plaintiff in Paragraph VII of
the Application for Review spegk for themselves and that this Court is certainly familiar with
federd law as it pertainsto discovery. Indl other respects, the Defendant denies the dlegations
contained in Paragraph V11 of the Application for Review.

VIII.

That with respect to the particular Requests for Production and Interrogatories addressed
by the United States M agstrate Judge's Order for which the Plaintiff seeks review, the
Defendant would show the Order should be affirmed as follows:

RESPONSES TO PLAINTIFFS ARGUMENTS
REGARDING HIS REQUESTS FOR PRODUCTION OF DOCUMENTS

OPPOSITION TO PLAINTIFF'S REQUEST NO. 3: Defendant’s objection to this




Request is appropriate. Defendant has produced clam files, minus any private financia
information or private persond identifiers and subject to a protective order, for other State Farm
insureds within a 1/10 (0.1) mile radius of the Plaintiff’s property at issue. This provided the
Plaintiff with 23 properties in ageographicaly similar situation to that of the Plaintiff’s subject
damaged property and should be sufficient. Additiondly, none of the“witnesses” noted in an
engneering report produced in connection with this production were referring to the Plaintiff’s
house. Thus, these “witnesses” were not utilized in the adjustment of the Plaintiff’s claim and
have no bearing thereon.

Plaintiff asserts that Sate Farm should produce clam files for properties up to %2 mile
from Plaintiff’s house. HetreatstheYzradius asif it wereaper serule of discovery, but as Judge
Waker correctly held, a2 mile radius has never been adopted as a* presumptively reasonable
area” Juneb5, 2009 Order [59] a 3-4. Federd discovery is far more flexible and case-specific.
Plaintiff failed to provide Judge Walker with any “basis for finding insufficient the clams
information for the 23 other insureds’ properties,” id. a 4, and Plaintiff fails to provide any such
basis in their motion before this Court. For this case, Judge Waker was wdl within his
discretion in holding that State Farm's production was sufficient. Plaintiff’s neighborhood is
heavily populated, and the 2 mile radius sought by the Plaintiff is too broad and would include
properties that are not geographicaly similar to the Plaintiff’s property.

Each caseis handled on its particular merits by the Court, which also directs the scope of

permissible discovery. Plantiff has wholly failed to provide this Court with any evidence that
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would demonstrate that the Judge Waker’ s findings are clearly erroneous or contrary to law as
required by Uniform District Court Rule 72.1(A)(2). The Plaintiff’s Application is merdy a
rehash of his prior arguments which were rgected by the M agstrate Judge. T he cases cited by
the Plaintiff are not precedent but rather other cases that were or are on thetrial docket of this
Court. Rulings made in those cases were often specific to those cases and do not necessarily
have any bearingon this case. This Court should similarly regect the arguments advanced by the
Plaintiff on this Application and affirm the M agstrate Judge's Order.

OPPOSITION TO PLAINTIFF’S REQUEST NO. 5: Defendant’s orignal objection is

correct, and Judge Waker was wdl within his discretion to deny Plaintiff’s motion on this
request for production. Judge Walker correctly found that sincethereis no flood insurance
policy involved in this case — which Plaintiff admits, [61] at 15— any such information regarding
how NFIP clams should be handled is irrdevant to thefacts of this case. And Plaintiff aready
possesses operations guides and other training materids that gpplied to Plaintiff’s claim.

Judge Waker aso correctly found that the notes written by persons who were not
involved in Plaintiff’s claim, including dleged notes by an individua named Seve Burke, do not
meet the terms of this Request because they had nothingto do with the adjustment of this claim.
What happened in cases with different facts unrelated to the Plaintiff’s clamin this caseis
irrelevant and should be ignored by this Court on review. Again, the Plaintiff has not met the
requirements of Uniform District Court Rule 72.1(A)(2), and the M agstrate Judge’'s Order

should be affirmed.



OPPOSITION TO PLAINTIFF’'S REQUEST NO. 7: Defendant’s objection to this

Request is appropriate. Defendant has produced claim files, minus any private financia
information or private persond identifiers and subject to aprotective order, for other State Farm
insureds within a1/10 (0.1) mileradius of the Plaintiff’s subject damaged property. This
provided the Plaintiff with 23 properties in ageographicdly similar situation to that of the
Plaintiff’s subject damaged property. For the same reasons set forth abovein opposition to
Plaintiff’s Request for Production Number 3, this Court should affirm the M agistrate Judge's
Order. The Plaintiff’s argument on this Application is simply arehash of his prior argumentsin
an effort to obtain adifferent ruling without satisfyingthe requirements of Uniform District
Court Rule 72.1(A)(2). Judge Waker was wdl within his discretion, and Plaintiff fails to show
that his order is clearly erroneous.

OPPOSITION TO PLAINTIFF’'S REQUEST NO. 8: Defendant’s original objection is

correct. Additiondly, responsive documents have been produced including alarge volume of
operations guides and trainingmanuds. In particular, the Plaintiff possesses the Wind Water
Clam Handling Protocol, and the Plaintiff has deposed M r. Pupuaabout that issue, among other
issues. Mr. Pupuawas clear in his testimony about how he was instructed to handle and how he
handled Plaintiff’s claim as ateam manager. Emails regarding other claims have no bearing on
Plaintiff’s clam because each insurance clam was adjusted correctingto its own merit. This
particular Reguest isillustrative of the Plaintiff’s overly broad discovery requests seeking

information far bey ond the scope of discovery required for this case, and the M agstrate Judge so
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found. And again, the Plaintiff has failed to demonstrateto this Court that the M agstrate
Judge's findings of fact are clearly erroneous or that his rulingis clearly erroneous or contrary to
law as required by Uniform District Court Rule 72.1(A)(2). The M agstrate Judge's Order
should be affirmed.

OPPOSITION TO PLAINTIFF'S INTERROGATORY NO. 1: Theaddress of Joseph

Ziz has been provided, and he will be deposed on July 9, 2009. Theremaningindividuas are
employees, friends, and relatives of the Plaintiff whose contact information is better known to
the Plaintiff than the Defendant. No other individuas with discoverable knowledge have cometo
the Defendant’s attention at this time, but if any such persons do gppear, the Defendant is
mindful of its obligations under Rule 26.

OPPOSITION TO PLAINTIFF'S INTERROGATORY NO. 19: Defendant’s origna

objectionis correct. Furthermore, Defendant’s orignal answer is both responsive and sufficient
to the Interrogatory .

OPPOSITION TO PLAINTIFF'S INTERROGATORY NO. 20: Defendant’s orignal

objectionis correct. Furthermore, Defendant’s orignal answer is both responsive and sufficient
to the Interrogatory .

Asto both of these Interrogetories, Judge Walker correctly found and ruled that the
Defendant has responded fully. The controlling policy provision on inflation coverageis clear
and unambiguous, and Sate Farm has dready produced its policy procedures for applying

inflation coverage. Thereis nothing elseto provideto the Plaintiff on this issue regardingthe
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inflation index. Judge Walker's Order should be affirmed since the Plaintiff has failed to show
that thefindings of fact are clearly erroneous or that therulingis clearly erroneous or contrary to
law as required by Uniform District Court Rule 72.1(A)(2).

OPPOSITION TO PLAINTIFF’'S INTERROGATORY NO. 21: Defendant’s origna

objection is correct. Furthermore, Plaintiff is not entitled to this information pursuant to this

Court’s Order regarding this sametype of Request in M arion v. Sate Farm Fire and Casualty

Co., Civil Action No.: 1:06-CV-00969, [Doc. 231]. Plaintiff isonly entitled to information
regarding the identity of ey ewitnesses pertainingto his claim, and this information is contained in
the clam file previously produced.

The M agstrate Judge's Order properly restricts the Plaintiff to witnesses whose
accounts were utilized in the investigation of his clam. The Plaintiff has failed to providethis
Court with any evidence or law to the contrary. Under the Plaintiff’s rationae, anything utilized
by Sate Farm in theinvestigation of any claim might be discoverable, but thisis simply not the
law and would only add useless expense and cause unnecessary consumption of timein this case.
The Plaintiff’s caseis not a springooard for discovering information about other clams and cases
that have nothingto do with his own claim.

Accordingy, Judge Waker was well within his discretion to limit discovery to the issues
raised in the pleadings pertainingonly to the Plaintiff’s particular clam that is at issuein this
lawsuit. The M agstrate Judge's Order should be affirmed.

WHEREFORE, PREM ISESCONSDERED, the Defendant, STATE FARM FIRE AND
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CASUALTY COM PANY, respectfully requests that Plaintiff’s Application for Review of, and

Objection to, June 5, 2009, Order of United States M agistrate Judge be denied and that the

M agstrate Judge's Order dated June 5, 2009, be affirmed for the reasons set forth herein.
Respectfully submitted,
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC

Attorneys for Defendant,
STATEFARM FIRE & CASUALTY COMPANY

BY: /s/ H. Benjamin M ullen
H. BENJAMIN M ULLEN




CERTIFICATE OF SERVICE

I, H. BENJAMIN MULLEN, one of theattorneys for the Defendant, STATE FARM
FIRE & CASUALTY COMPANY, do hereby certify that | havethis date electronicaly filed the
foregoing Response in Opposition the Plaintiff’s Application for Review of, and Objection to,
June 5, 2009, Order of United Sates M agstrate Judge with the Clerk of Court using the ECF
sy stem which sent notification of such filing to the following:

Judy M. Guice, Esq.

JUDY M. GUICE, PA.

Post Office Box 1919

Biloxi, M S39533-1919

DATED, this the 6 day of July, 2009.

/s/ H. Benjamin M ullen
H. BENJAMIN MULLEN

H. BENJAMIN MULLEN (9077)
JOHN A. BANAHAN (1731)

BRYAN, NELSON, SCHROEDER,

CASTIGLIOLA & BANAHAN, PLLC

Attorneysat Law

Post Office Drawer 1529

1103 Jackson Avenue

Pascagoula, M S 39568-1529

Td.: (228)762-6631

Fax: (228)769-6392

Email: ben@bnsch.com
John@bnsch.com
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