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ARGUMENT IN SUPPORT OF THE POSITION OF THE PETITIONERS

Broad Decisional Law is Required to Address the Most
Important Insurance Controversy to Arise in Mississippi

This appeal appears to be the first opportunity for this Court to provide decisional law

regarding significant legal issues of great interest to all policyholders, governmental, commercial

and individuals, that are embroiled with their insurers over Mississippi law following Hurricane

Katrina. A broad decision by the highest court in Mississippi at this time is extraordinarily

important because it will stop insurers, policyholders, and judges from "guessing" what rules of

law are to be applied to the largest insurance disaster to occur in Mississippi.

Historically, insurance was first developed as a product to protect business interests in

commerce through spreading the risk of known perils and preventing businesses from going into

bankruptcy. The product itself was more recently developed for sale to individuals, as those

individuals gained more affuence and needed the protection of their assets. See, Jeffrey

Stempel, § 1.01 Law of Insurance Contract Disputes (Aspen 2006).

As explained in a scholarly discussion on insurance law:

In a free enterprise system, economic development steadily increases the number of
situations in which individuals can suffer "loss". At the same time, economic
development enhances the ability to avoid the prospect of "loss". In other words,
in a relatively affuent society, there is much more to lose in the way of property
and other economic interests as the human condition improves. In such a society,
however, individuals are more likely to have the requisite discretionary income to
transfer and to spread the attendant risks of loss. Disruptive losses to society, as
well as to the individual, are obviated or minimized by private agreements among
similarly situated people. In this way, the insurance industry plays a very
important institutional role by providing a level of predictability requisite for the
planning and execution that leads to further development. Without effective
planing and execution, a society canot progress.



Roger C. Henderson, The Tort of Bad Faith in First-Party Insurance Transactions: Refining the

Standard of Culpabilty and Reformulating the Remedies by Statute, 26 U. Mich. J.L. Reform 1,

10 (1992).

Recent appellate opinions that have addressed Mississippi law in the context of the wind

versus water controversy have been cases decided by the federal appellate bench, who have

"Erie-guessed" how Mississippi law should apply to these cases. See Leonard v. Nationwide

Mut. Ins. Co., 499 F.3d 419 (5th Cir. 2007); Tuepker v. State Farm Fire & Cas. Co., 507 F.3d

346 (5th Cir. 2007). Unfortunately, the Fifth Circuit would not defer to this Court to provide a

state law perspective on the matter. Tuepker at 357, fn. 12 (refusing to certify the substantive

legal questions to this Court). In doing so, this Court was not afforded the opportunity to address

issues of great importance in Mississippi. Respectfully, the instant matter provides this Court the

ability to correct certain overstatements of the Fifth Circuit, and to articulate how Mississippi

courts and the paries to the insurance contracts must address these losses. 

1 An appropriate

analysis by this Court wil assist those Mississippi policyholders whose claims have not yet been

resolved, and wil lay a foundation for future claims that wil inevitably arise.

The Business of Insurance

The field of insurance is different from any other business involving commercial

contracts, based on the high degree of interaction with a potentially vulnerable portion of the

consuming public. As explained in an insurance industry treatise, The Legal Environment of

Insurance, in its chapters on Insurance Contract Law:

Insurance contracts cover fortuitous events, are contracts of adhesion and
indemnity, must have the public interest in mind, require the utmost good faith, are
executory and conditional, and must honor reasonable expectations....

1 A Mississippi court is not bound by any decision of the Fifth Circuit Court of Appeals in interpreting

Mississippi law. See, e.g., Boteler v. State Farm Cas. Ins. Co., 876 So.2d 1067 (Miss. Ct. App. 2004).
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Insurance contracts are different from other commercial contracts because

insurance is more a necessity than a matter of choice. Therefore, insurance is a

business affected with a public interest, as reflected in legislative and judicial
decisions.

State laws restrict contractual rights for insurers in the public interest....

James J. Lorimar, The Legal Environment of Insurance 179, 180 (American Institute for

Chartered Property Casualty Underwriters, 4th ed. 1993).

The insurance industry is highly regulated, in part, because of the public importance of

insurance in today's modern society. From one industry expert's perspective:

Because the essence of the insurance contract is a promise to provide benefits in
the future, perhaps years after the premiums are paid, the essence of insurance
regulation is the enforcement of that promise in real, practical terms by making
certain that insurers have adequate, liquid funds to pay claims, whether days or
decades after the corresponding premiums have been paid. In addition to solvency,
insurance regulation is largely devoted to making certain that all legitimate needs
for insurance are met, and to promoting fairness and equity on the part of insurers
in their dealings with policyholders and claimants, with regard to the content of
policies, premium classifications and rates, and marketing and claim practices.

Peter M. Lencsis, Insurance Regulation in the United States, an Overview for Business and

Government viii (Quorum Books 1997).

Because of this unique nature of insurance, jurists, regulators and legislators have

promulgated a specialized field of law with numerous safeguards, rules, statutes and regulations

that all must follow. The current insurance system of regulation and state common law rules

benefit insurers, policyholders, and the general public. J. Stempel at § 1.01. Accordingly, the

public policy arguments and longstanding common law rules cited by the Petitioners are

extremely critical because insurance companies conducting business in the various states know

that the products they are selling are subject to and involved with the public trust.
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The "All-Risk" Insurance Product

The policy at issue insures against: "risk of direct, physical loss to property described in

Coverages A and B;.. ." When such insuring language is at issue, the policy is considered an "all

risk" policy, such that the policy provides coverage for a fortuitous loss unless a specific

exclusion to coverage is found to apply.

The insurance industry created "all risk" commercial and individual policies in the

twentieth century to provide broad coverage as a result of the needs and wants of policyholders.

This was an advancement over the previous "named peril" products that the insurance industry

had previously sold. The obvious benefit the insurance industry sold to policyholders was that,

in the absence of a clear and specific cause of loss found to be excluded, policyholders could

obtain the peace of mind that their property risks would be covered under a broad policy. An

article published at the time this form of insurance was first developed and marketed is

significant to a considered analysis of these matters:

Prior to the passage of the multiple-line laws, the operation of most insurance

companies were limited by their charers to selected fields of underwriting. The
natural result was a narrowed self-interest which caused each company to push its
particular specialization with the buying public... Some of the more conservative
companies of the past, realizing that they are now at a competitive disadvantage,
are currently spreading their wings and offering broadened underwriting facilities
in self-defense.

.. . During the 20's, the companies issuing the so-called "all risk" contract on real
and personal property were relatively few; this encouraged Lloyd's, unhampered
by state controls, to enter the field and write a substantial amount of business.

... The Supreme Court's 1944 decision against the Southeastern Underwriters
Association... brought about the passage of multiple-line laws in many states,
thus clearing the legal way for full underwriting powers to insurance companies
for the insuring of corporate properties.

. .. The package contract eliminates the dangerous guess-work by an insurance-
buyer, eliminates piecemeal covers and includes automatically under practically
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all risk conditions all real and personal property values... (T)he buyer obtains
full automatic coverage whether or not he is aware that an exposure exists.
Only specific exclusions can alter the situation.

... These contracts provide all-risk coverage to property with few of the old
traditional exclusions. The exclusion most often used is the unusual exposure of
flood, in which case a definite flood limit is inserted in the contract. You can see
from the above that the buyer can collect practically all direct physical loss
regardless of the cause of the loss.

... The further advantage of economy must not be overlooked. The concentration
and the elimination of the burdensome handling and administration expenses

accomplish a realistic reduction in overhead to the buyer, giving him the ability to
pool a large segment of his insurance premium and to create his own purchasing
power for the gaining of maximum consideration from the underwriters.

... This single multiple line policy greatly simplifies property insurance for the
insured. It covers all risks except for those specifically enumerated in the policy.
Not only does it simplify the insurance process, but it also can give more
complete coverage.

Roby Harrington, Multiple Peril Packages, 107-l08(Insurance World 1957)(emphasis added)

attached as Appendix A.

The insurance industry, for valid competitive and economic reasons, sells the instant form

policy at the point of sale knowing that it is supposed to broadly afford coverage and very

narrowly limit exclusions. It does not take a rocket scientist to figure out that at the point of

performance, the insurer could have significant economic reasons to argue out of the broad

protections its "all risk" product provides.

While knowledge about contract terms is valuable in any transaction, several
characteristics of insurance underscore the importance of policy wording.
Insurance companies are usually in the enviable position of having to keep their
promises last. By the time a loss occurs, the policyholder has already paid the

premium and otherwise fulfilled its contractual obligations. There is no second
chance to insure a known loss.

K. Wollner, How to Draft and Interpret Insurance Policies xiv (International Risk

Management Institute 2007).
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The Insurer's Burden to Prove Specific
Exclusions with Non-Speculative Evidence

It is universally held that when such "all risk" insuring language is at issue, the

policyholder bears the minimal burden to establish that a "direct physical loss" was sustained and

the dollar amount of the loss. Here, where an insured demonstrates that property was damaged

by a catastrophic windstorm event, the requirement of a "direct physical loss" is met. The

policyholder then only needs to prove the amount of the loss, subject to policy limits. Under this

Court's prior allocation of the burden of proof, it is extremely significant that the insurer then has

the burden of proof to establish what portion of the "direct physical loss" was caused by a

specifically excluded event or cause. See, e.g., Lunday v. Lititz Mut. Ins. Co., 276 So. 2d 696

(Miss. 1973).

Indeed, informative treatises used in the insurance adjusting industry identify the

coverage afforded under this type of policy, as well as the burdens of proof. See, e.g., Donna J.

Popow, Property Loss Adjusting § 3.30 (American Institute for Chartered Property Casualty

Underwiters/Insurance Institute of America 3d ed. 2003) ("Coverage is provided for direct

physical loss to property unless the loss is caused by a peril specifically excluded by the policy

or the policy specifically limits the amount of coverage"). Doris Hoopes, The Claims

Environment § 2.10 (Insurance Institute of America 2d ed. 2000) ("Any loss caused by a peril

that is not listed among the exceptions (such as fire) is covered").

Significantly, a policyholder is not required to disprove excluded causes of loss, nor is the

policyholder required to prove that damage to the property is covered. As explained by the

District Court judge in Leonard v. Nationwide Mut. Ins. Co., 438 F.Supp. 2d 684, 695 (S.D.

Miss. Aug. 14,2006), affirmed on other grounds, 499 F. 3d 419 (5th Cir. 2007):

The (policyholders J have the burden of proving that the insured property was
damaged or destroyed by a cause within the insuring language of the policy during
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the time the policy was in force. For the structure, this requires the (policyholders)
to prove that there was a direct accidental physical loss to the property.

The Fifth Circuit, in its most recent of the three Katrina decision, recognized the

allocation of the legal burden of proof to an insurer/defendant to prove an exclusion as an

affrmative defense. Broussard v. State Farm Fire & Cas. Co., 523 F. 3d 618 (5th Cir. 2008).

When considering a policyholder's personal property/contents claim, that portion of the

policy insures for "direct physical loss to the property described in Coverage C caused by a peril

listed below unless the loss is excluded in Section 1 - Exclusions." This requirement was also

recognized by the District Court Judge in Leonard when he stated: "For their contents, this

requires the (policyholder) to prove that there was a direct physical loss caused by one of the

perils enumerated in the policy". 438 F.Supp. 2d at 695. Significantly, one of the "perils"

enumerated in the list is "windstorm or hail". In a loss stemming from Hurricane Katrina, it is

without question that there has been "direct physical loss" caused by a "windstorm". And it is

also true that a windstorm, such as Hurricane Katrina, contains components of both wind and

flood. Thus, with a Katrina claim, the insurer should still have the burden of proving, through

non-speculative evidence, that personal property damage was caused by a specific exclusion.

Unfortunately, the Fifth Circuit's recent Broussard decision contained some language

that suggests in a personal property claim the policyholder must separate wind from water, by

stating in one passage: "Likewise, a stipulation that the (policyholders') personal property was

destroyed by Hurricane Katrina is insuffcient to establish that it was destroyed by a windstorm,

since Hurricane Katrina unleashed both wind and water forces". 523 F. 3d 618. Respectfully,

this statement confuses the burden and places an onerous requirement upon the policyholder that

should not exist under Mississippi law, because it was never intended in the product. This Court

now possesses the ability to rectify the statements ofthe Fifth Circuit in this case, and clarify that
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the burden to prove water damage falls solely upon on the insurer when a "windstorm", such as

Hurricane Katrina, causes a loss.

Amicus respectfully suggests that this Court affirm the Southern District Court's opinion

in Broussard regarding the burdens of proof to be followed by jurists and all involved in

adjusting "all risk" scenarios. One commentator has recently noted that this issue is the "real

heart of the matter in Katrina litigation." David Rossmiler, Katrina in the Fifh Dimension:

Hurricane Katrina Cases in the Fifh Circuit Court of Appeals, New Appelman on Insurance:

Current Critical Issues in Insurance Law, Sept. 2008, at 71, 100.

Broussard is different than the other major Fifth Circuit Katrina cases. Its
primary issue is not the validity of a flood exclusion or anti-concurrent

cause language, but rather who has to prove what - the allocation of the
burden of proof of damages. This as I've mentioned, is what I believe is
the real heart of the dispute in Katrina litigation.

The absence of concurrent or sequential forces in Katrina makes the
initial causation analysis simpler, but the issue of which forces were at
work and whether they caused the same loss is only the beginning of
sorting out the damage. Once it is determined that single forces each
caused damages - presuming at least one force is covered and one is
uncovered, if all the forces are covered or all uncovered, the analysis is
simple, payor don't pay - the next step is to try to allocate the damage
between them. Not surprisingly, this was the flash point for most Katrina
lawsuits in Mississippi, the center of the most intense and contentious
Katrina litigation.

Id.

The "all-risk" product sold by the insurance industry only works if the burden to prove

exclusions is placed upon the insurance company. Otherwise, policyholders are unfairly

"duped" at the time of performance because they are essentially forced to prove what the insurer

assumed all along. This Court needs to address this rule of law because, similar to the overbroad

arguments made regarding the Anti-Concurrent Causation Clause, insurers are having their

counsel attempt to argue out of the bargain after the fact. The rule should be that the insurance
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carrier always has the burden to prove a specific exclusion through competent and non-

speculative evidence under an all risk policy.

The Anti-concurrent Causation (ACC) Clause

The devastation and destruction that occurred to the Gulf Coast states as a result of

Hurricane Katrina was unprecedented. In fact, as of October 15, 2006, total insurance claims for

the six Mississippi coastal counties of Hancock, Harrison, Jackson, Stone, George and Pearl

River equaled 263,744 In number. Mississippi Insurance Department,

http://ww.mid.state.ms.us/katrina!claimsfigures.htm (last visited Nov. 20, 2008).

In coastal Mississippi, there were many instance where there was little or nothing
left of the structures which once existed. Many houses and buildings were
reduced to nothing more than a slab or piling with debris strewn everywhere.

This resulted in a complicated adjustment of the claim and rendered impossible
an accurate assessment of the specific cause of damages.

Report of the Special Target Examination of State Farm Fire and Casualty Company, Mississippi

Department of Insurance, available at http://ww.mid.state.ms.us/pdf/repOlispectargexam2.pdf.

Although the insurance industry encountered much pnor expenence In handling

widespread hurricane claims before Hurricane Katrina struck, the unique nature of these claims

presented novel issues for both policyholders and insurers. Many insurers had not dealt with the

unusual coverage questions that arose in the circumstances surrounding the wind and water

scenario under Mississippi insurance law. Although the prior body of insurance law can provide

a framework for dealing with these scenarios, it canot stand as a rigid precedent for determining

the situation at hand, which now requires the intervention of this Court, specifically under

Mississippi law.

As explained in the original Petition to this Court, ACC clauses were developed by

insurers as a result of court decisions that applied the effcient proximate cause doctrine to assess
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coverage In cases of concurrent causes of loss.2 See Combined Petition and Brief for

Interlocutory Appeal, p. 5. Throughout the debate over the ACC clauses and how they apply to

Hurricane Katrina cases, various parties have advanced arguments that the clauses are

ambiguous, or that the clauses are not ambiguous. The Federal District Court judge hearing the

majority of Katrina cases, Judge Senter, originally found the clauses ambiguous and inapplicable

in Leonard v. Nationwide Mut. Ins. Co., 438 F.Supp. 2d 684 (S.D. Miss. 2006). Subsequently,

the Fifth Circuit found them unambiguous and applied the clauses broadly in Leonard v.

Nationwide Mut. Ins. Co., 499 F.3d 419 (5th Cir. 2007). Indeed, not only did the Fifth Circuit

find the clauses unambiguous, they also loosely expanded the meaning of the clauses beyond any

original intent and wrongly found that damage caused by a covered peril will not be paid by the

insurer if a subsequent excluded event followed damaging the property again. See id. at 431.3

Respectfully, the position advanced by the Fifth Circuit, and adopted by insurance

company counsel as a result, was not the intent of the insurance industry when these clauses

were introduced, yet now their attorneys appear to have carte blanche to present this revised

theory in courtrooms throughout the State of Mississippi, and judges feel compelled to adopt that

. 4reasoning.

2 Under this theory, the primary cause which sets in motion the loss is deemed to be the cause which

drives whether coverage exists.
3 While not presented here, one must then wonder whether parts at the loss would be payable under any

policy since the standard material flood policy only covers direct physical loss by or from flood. Thus, if
the structure sustained wind or rain damage before flood waters came, the damage might not be not be
covered under the Standard Flood Insurance Policy. Fema, http://www.fema.gov/pdf/nfip/dp126.pdf (last
visited on Nov. 24, 2008). Copy attached as Appendix "B".
4 In the instant case, counsel for the insurer is taking the position that the Fifth Circuit's analysis should

be deemed applicable to the insurer's ACC clause, such that if the wind blew the roof off the house, the
insurer would agree that the roof damage was covered; however, the attorney argued that even if rain had
inundated the home causing extensive damage, if there any was subsequent "water damage" from a
"flood", then the rain damage would no longer be covered because it was either concurrent or in sequence
with the "water damage". See Exhibit 6 to Dr. and Mrs. Corban's Combined Petition and Brief for
Interlocutory Appeal, p. 39.
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Whether the clauses themselves are ambiguous is subject to much debate, and one can

only wonder if so many learned people have such different understandings and beliefs about the

clauses, are they anything but ambiguous? Have so many intelligent people misunderstood the

true meaning of the clauses under Mississippi law? When the fact is that judges and insurance

adjusters take varying interpretations of the same words, is it nothing other than a slap in the face

to the public, the true "laypersons", if the clause is not found ambiguous?

Significantly, the circuit court judge in this case recognized the diffculties in determining

how to apply the ACC clause, in the context of a wind versus water analysis. Judge Dodson

believed that a plain reading of the clause did not comport with the expansive reading given to it

by the Fifth Circuit. As she thoughtfully stated:

Using the simple rules learned in middle school or high school English classes, the
exclusion provides that it does not cover a loss caused by water damage.. ..The

simple, basic interpretation of the language used and sentence structure used bars
coverage for water damage and only the water damage, whether occurring alone or
in any order with another cause.

See Exhibit 5, original Combined Petition and Brief for Interlocutory Appeal, p. 6.

Judge Dodson interpreted the clause to mean that the wind and rain damage was not the

"loss" intended to be excluded by the ACC clause, and that only the "flood" damage was.

Unfortunately, Judge Dodson felt bound to follow the analysis of the judges of the Fifth Circuit,

as the opinions of Tuepker and Leonard were the only appellate pronouncements implicating

Mississippi law in the context of the wind versus water issue following Hurricane Katrina before

her. Thus, she ruled that any damage would not be covered if the property was affected by both

wind and water, even if the property's wind damage occurred first, and even if the wind damage

would have otherwise been recoverable under the policy.

Again, although Judge Dodson felt compelled to agree with the Fifth Circuit that the

clauses are not ambiguous, she advanced an interpretation of the policy language that was quite
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different from the understanding of the judges of the Fifth Circuit. One must question whether

these multiple interpretations by "learned" individuals require a finding of ambiguity under the

circumstances.

Indeed, after the Fifth Circuit provided its analysis of the "unambiguous" nature of the

ACC clauses, the Federal District Judge hearing the majority of these cases, Judge Senter, had

cause to write an opinion discussing the effect of the clauses. Judge Senter states:

The meticulous analysis by David Rossmiler concerning the history, purpose, and
meaning of the anti-concurrent cause provision, published at New Appleman on
Insurance Critcal Issues In Insurance Law, makes it clear that an anti-concurrent
cause provision has no application in a situation (such as Hurricane Katrina) where
two distinct forces (wind and water) act separately and sequentially to cause

different damage to insured property. Each force may cause damage to different
parts or items of the insured property, as occurred in the Leonard case, or the two
forces may cause damage to the same item of insured property at different points in
time. But the two forces, i.e. wind and water, remain separate and not concurrent
causes of this camage. In either case, the damage caused by wind is covered under
the policy while the damage cause by water is not. Water damage is the excluded
"loss" referred to in the anti-concurrent cause provision of the Nationwide policy.

Dickinson v. Nationwide Mut. Fire Ins. Co., 2008 U.S. Dist. LEXIS 31153, * 14- 1 5 (S.D. Miss.

Apr. 4, 2008). Interestingly, Judge Senter's analysis seems very similar to the beliefs of Judge

Dodson in addressing the situation involving Dr. and Mrs. Corban. Unfortunately, under the

current state of this case, Judge Dodson felt compelled to accept the overly broad explanation of

the ACC as suggested by the Fifth Circuit.

Ultimately, it is difficult to imagine a more incomprehensible policy provision than the

ACC clauses. They do not clarify what the policy is intended to cover, and instead, merely lead

to increased litigation and opportunities for insurers and their counsel to rewrite the policy's

meaning after a catastrophic loss.5 Either these clauses' lack of clarity should result in a finding

5 As noted by Judge Senter in the Dickinson case, Nationwide's counsel was taking a position for the first

time in any litigation that, in his opinion, was attempting to expand the analysis of the Fifth Circuit
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of ambiguity, based on Mississippi's body of case law finding that policy language that is

susceptible to more than one reasonable interpretation must be construed in favor of coverage,6

or the clauses should be interpreted so as to clarify that the Fifth Circuit's reasoning does not

comport with the plain reading of the policy language. Any other conclusion wil result in a loss

of credibility or believability for the system of justice in this state.

A noted commentator even remarked:

The Fifth Circuit, in these Katrina cases, proved out Prof. Boardman's thesis that
those horribly befuddling passages in insurance policies are not written in any
way for comprehension by policyholders, but instead are a secret language,
hidden communications between insurers and courts. Having now written two
articles dominated by the subject of property insurance policy causation, and
having struggled at times to do so, I cannot say with any confidence anti-

concurrent language, or other policy provisions for that matter, are

comprehensible to the layman.

David Rossmiler, Katrina in the Fifh Dimension: Hurricane Katrina Cases in the Fifh Circuit

Court of Appeals, New Appelman on Insurance: Current Critical Issues in Insurance Law, Sept.

2008, at 71, 106.

If this Court finds the clauses unambiguous, rather than determining that covered wind

and rain damage is placed into the "excluded" category because some type of "flood" event may

have followed the wind and rain damage,? this Court should agree with Judge Senter's reasoning

from the Dickinson opinions, and Judge Dodson's initial impressions of the meaning of the ACC

clause in this case, and find that wind and water damage are separate and only the "flood"

damage is subject to the exclusion.

beyond reasonable limits. See 2008 U.S. Dist. LEXIS 31153 at *13-14. See also, Dickinson v.
Nationwide Mut. Fire Ins. Co., 2008 U.S. Dist. LEXIS 34354 (April 25, 2008).
6 See, e.g., State Farm Mut. Auto. Ins. Co. v. Scitzs, 394 So. 2d 1371, 1372-73 (Miss. 1981); Miss. Farm

Bureau Mut. Ins. Co. v. Jones, 743 So. 2d 1203 (Miss. 2000).
7 This exclusion would only be found to apply if this Court does not accept Dr. and Mrs. Corban's

argument that a "storm surge" is not subsumed within the policy's "water damage" exclusion.
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CONCLUSION

Based on the foregoing, United Policyholders respectfully requests that this Court accept

and agree with the arguments and cogent analysis of the Petitioners, and find in favor of Dr. and

Mrs. Corban. The ACC clause should not be applied in the manner suggested by USAA and the

Fifth Circuit Court of Appeals, as that restrictive analysis does not meet either the meaning or

intent of the clauses when applied to a wind/water event such as Hurricane Katrina. Further, this

Court should once again clarify the burden of proof analysis and apply the appropriate burden to

prove an exclusion squarely on the insurer, where it belongs.

Wiliam F. Merl , Jr., quire
Mississippi Ba~ 0.: 02390
Mary Kestenb~um,Èsquire

Merlin Law Group, P.A.
777 S. Harbour Island Blvd.
Suite 950
Tampa, Florida 33602

Amy Bach, Esquire
United Policyholders
222 Columbus Avenue, Ste. 412
San Francisco, CA 94133

CERTIFICATE OF SERVICE

î,,4
This is to certify that I have thi~~ day of November, 2008, served a true and correct

copy of Amicus Curiae Brief of United Policyholders in Support of the Position of the
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Petitioners via U.S. Mail upon the following:

William F. Merlin, Jr.

Judy M. Guice
Judy M. Guice, P.A.
P.O. Box 1919
Biloxi, MS 39533

Clyde H. Gunn, II

Christopher C. Van Cleave
W. Corban Gunn
David N. Harris, Jr.
Corban, Gunn & Van Cleave, PLLC
P.O. Drawer 1916
Biloxi, MS 39533-1916

Richard T. Philips

Smith, Phillips, Mitchell, Scott & Nowak, LLP
P.O. Drawer 1586
Batesville, MS 38606

Robert P. Thompson
Charles G. Copeland
Robert L. Goza
Copeland, Cook, Taylor & Bush, P.A.
P.O. Box 6020
Ridgeland, MS 39158

Michael B. Wallace
Wise Carter Child & Caraway
P.O. Box 651
Jackson, MS 39205

William C. Griffin, Esquire
Currie Johnson Griffn Gaines & Myers, PA
P.O. Box 750
Jackson, MS 39205

Fred L. Banks, Jr., Esquire
Debra M. Brown, Esquire
Rebecca Wiggins Hawkins, Esquire
Reuben V. Anderson, Esquire
Phelps Dunbar, LLP
P.O. Box 23066
Jackson, MS 39225
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W. Scot Welch, II, Esquire
Amy L. Champagne, Esquire
Baker, Donelson, Bearman, Caldwell
& Berkowitz

P.O. Box 14167
Jackson, MS 39236

Dan W. Webb, Esquire
Norma Carr Ruff, Esquire
Webb, Sanders & Williams, PLLC
P.O. Box 496
Tupelo, MS 38802

Danny E. Cupit, Esquire
Mary Jo Woods, Esquire
Law Offces of Danny E. Cupit, P.C.
P.O. Box 22929
Jackson, MS 39225
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BY ROBY HARRINGTON

HUNDREDS OF ,~RTICLES and thousands
of words huve been written about mul-

tiple-peril poliey developments. This is
particulnrly true of the output policy

and other pllkage floaters and of in-
dependent plans no iiatter how they
are identified. lIy purpose is not to en-
large upon the iiany words alrendy
written on the subject hut to empha-

size the importance of this new trend.
It is and will become 11101'1' iniportant

to the corporate insurance firm and its
development wil present vpry inter-
esting oppoi.tuiiities for the young man
who wishes to make insurance his ca-
reer.

Prior to the passage of the multiple-

line law, the operations of most insur-
ance companies were limit('d by their
charters to .selected fields of under-

writing. The natural result i\'as a nar-
rowed self-interest whieh ciiused ('nch
company to push its particular spec'ial-
ization with the huying public. The

rapid ('xpansion of ilJlustry during
and after World Will' II brought about
a demaiiil for Iiroac1('r underwriting

facilities and eneouraged many of the
insurance companies to expand into
practically nil fields of undel'ITiting.

This has bcen a slow and soii('tim('s
painful Jlrorcss hut it is dei'cloping at
a very rapid pace today. Some of the

more cons('l'utii'e coiii panies of the
past, realizing thnt thcy are now at a
coiiipetiti\'e dislllll'intage, are currc'nt-

Iy spreading their wings an(1 offpring

broadened underwriting fiicilitic's in
se!f-(Iefense.

The rapid growth of industry in the
past twenty years hiis stimulat('11 a
vigorous demand for more up-to-clat('
insurance contriicts. Industry hils
sought iind is now getting simpl('r ron-
tracts with broader eoi'el'iige and with
fewer gaps hetween the s('piirote poli-
ci'es they formerly carri('d in an effort

Proped y and Liabiliy

MULTIPLE

PERIL PACKAGES

Parlnei" anri n;,er(ol' of JOlllSOl1 9' Higgins. Mr. Hal'-
l'ill!lton ha.l Iiun in the ill.llirulIee business since 19:37.

He fint euferen the 1il'ol..erage busiiiess witli Jolin TV.
Thoiiiii.! l1ie., wliere he was lIciie t'ee president aiicl (l
i/iredoi'. .loiliil1lJ .John8oli and Iligr/ills in 1913, Iie be.
('aiie t'ee president in 1953 and a director in 1956.

to obtain full protec.tion. During the

19~0's, a corporate insurance hu)'c'r
c'ould. under the authority grantl'I hy
many states, obtain an inlmid marine
poliey gran ting similar Pl'ot('ction to
thiit afforded by the niiltiple-line c'on-

tracts now availahle. In the stat.e's
where this authority was not granteel,
suc'h c'ontl'icts lI('re illl'gal. During the
20's, the companies issuing the so-ealled
"all risk" eontraet on J"luI and personal
property were l'elati\"ly few j this en-
eOUl'aged Lluyd's, unhaiiipered by state

controls, to enter the fielò iind write a
substantial aiiiouiit of business. This

de\,plopment, togeth('r with the domes-
tic inland marin(' underwriters who

I"igorously pioneered for this covel',
ha i'e accelcl'ltcd todiiy's thinking.

The SuprC'lile Court's 1944 deeision
against the Southeastern Vni1erwrit('rs
Assoc'iation, which deelared inslllanee
to be int('r-stnte coniilierc(', hl'oiight
about the passage of multiple-line laws
in llany states, thus c'¡earing the legal

wily for full uncl('rwriting powers to in-
suranc'e conipanies for the insuring of

eorpol"ite properties. In spit(' of thl
rontinuiilly rising loss ('xperi('nce on

ph~'si('al daiiiage exposul''S, the hc'iilthy
post-lIiil' gruwth of our dumestic in-"
Slll'anc'.e cuiiipnnii's has been most en-
c'um'aging nnd tbc'ir new-found stl'enirth
h:is I('d th(' iiiclusti'y to th(' point of
SOll(' spcetneular chiingl's. The next
fii'p or ten Yl'ars will hring about IJlljor
intpnial diun;rl's to the l1y('rage com-

pany an(1 its organization patteni so
thnt nl'W and liic'rutil"e joh iipportiini-
tic's li,iI be open tu )'oung llen in the
multipl('-pcril tic-Iil. Bpeiiuse this is
one of the nCWl'st cleYelopnlents in our

industry, oppurtunities for young mC'n

of imagination will be many, and the
financial rewurd for those who tiike
part in this c1('I'elopiil('nt should he

great. E\'en though the number of

companies actiYelY engaged in roul-
tipl('-line operations is limited, a
fOl'\'lrrl-Jookiiig insurance executi\'e

knows that the publie interest in the
iiclnintagts of this program wil lead
to a grl'atly aec-e!erated dcvelopment

in the fiplcl.
The liiii1tiple-line approach is of

great interest to the buying puhlic
heciiuse it atteiiipts to give to com-

merce a nel industry the same protec-
tion the homeowner's multiple-peril
polic'y has giyen to the individual

hons('holder. This dr('am - coveraire

eventniilly will permit the comhina-

tion, under one blanket contract, of
all physical damage exposures to cor-
poi'ate property.

What cloes this mean' The original
('oncept of fire underwriting required

identification of specific locations, the

('numera tion of values at these loca-

tions, and painfully select('d indi\'idual
iwrils for rliting consideration. The
package conti'act eliminates the dan-
gprous guess-work by an insurance-
hnyer, ('Iiminates pieeemeal covers and
inrluòps automatically under practical-
ly all risk eonditions all real and per-

sOllnl property i'alues. This is trne
whati'i'pr the i'alul's may be, wherever
t hey are loc'a ted. I n other words, the
hiiyei' obtains full automatic coverage
whl'th('r or not he is aware that an cx-
posnre exists. Only specific ('xe!usioiis
enn alter the situation.

Another iilipOl'tant point is that the
nuyer gets hlunket insurance and is
no longer penalized for errors in dee-

larations. Sim'e all exposures are in-
t(,lltled to be eoyereù, errors simply
reqnire a eOlTected report without pen-

alty to the insured. These contracts

provide all.risk coverage to property

with few of the old traditional pxc.lu-
sions. The exe!usion most often USNI

is the unusual exposure of flood, in
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The parent company of The
Yorkshire Insurance Com-

pany of New York was es.
tablished in York, England,
in 1824.
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1

Prior to that time the name
YORKSHIRE had become a
part of history in the New
World.

*

There will always be a good

future for the young man of
today who is determined to

carry on the Yorkshire tradi-
tions.
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which case a definite flood limit is in-
serted in the contract. You can SCi'

froii the above that the buyer can
collect practically all direct physical

loss rcglldless of the cause of the loss.
The plan not only eliminates the

need to select and supervise the many
types of insurance coverages but per-

mits a tailor-iiade contract, drawn for
a particular insured to cover his needs,

thus eliiiinating the inherent danger of
the separate-policy approach.

It is obvious that this contract cross-

es all the normal divisions of the insur-
aiice business as previously known and
packages muny of the traditional fire,
casualty and iiiarine exposurcs of the
insured. The need for realignment and
-merging of the separate functional de-

partments of the insurance industry

thus becomes apparent. This has led
many of the top insurance executives to
broaden their thinking and to develop

iiien cupahle of dealing with the new
contract. The same is als', true of the
producer. The forward-looking broker
or agent is affected in the same way:
he iiiust develop men capable of han-
dling the all-risk contract within his
own organization and men who are
capable of explaining the different ad-
vantages to the buyer. The change will
bring about the revision of reinsur-
ance treaties, thereby opening up the
reinsurance field along with the com-

pany and brokerage fields to young
men.

In addition to the advantages cited

above, the furthcr advantage of econ-

omy must not be overlooked. The con-
centration and the elimination of the

burdensome handling and administra-
tion expenses accomplish a realistic
reduction in overhead to the buyer, giv-
ing him the ability to pool a large seg-
ment of his insurance premium and to
create his own purchasing power for
the gaining of maximum consideration
from the underwriters.

If this trend eontinues, the modern

American business executive can look
forward to a single policy, with a
single rate, covering his real and per-
sonal property throughout the United

States and its possessions and without

restrictions created by state bounda-

ries. Without stretching our imagina-

tion too far, we believe the next logi.

cal step in the future wil be the de-

velopment of an all-risk comprehen-

sive cover on real as well as on personal
property. This means the inclusion of
buildings, machinery, the time-element

coverages (such as business interrup-
tion, rents) and other exposures whose

rates are predicated on the physical

hazards inherent in each risk. Looking
further into the future, boiler explo-

sion and machinery breakdown cover-
age may be encompassed as well as
loss of profits oceasioned by such acci-

dents. It does not scem incomprehen-

sihle that coverage against employee

dishonesty and the loss of money and
securities, from any cause whatsoever,
will also be included. If this comes to

pass, we can look forward hopefully
to the inclusion of 1I0st of the risks

noriially insured hy a huyer being

carried in one blanket contract and

with one hlanket rate.
\Ve should not overlook some of the

knotty prohlems which must still be
reconciled. One of thi'se is the merging
of the separate philosophies of under-

writing which the fire and the marine

underwriters have each helel in the
past. The fire market has underwritten
its risks hy individual class whereas

the iiarine market has given rating

credihility to the individual risk. An-

other major prohlem, but no less im-
portant, is the re-education of person-

nel to deal with the prohlems of the

future.
A young man who decides upon an

insurance career and enters the field
today will be unfettered by the old con-

cepts and the old inflexihilities of our
industry. If he will enter tile field eager
to learn, he can hecome a part of the
most dynamic new development in the
industry. He must understand that this
business requires a certain amount of
personal investment, from the time

standpoint, before he begins to reap a

real reward; but patience, personality

and perseverance should inevitably as-
sure him of a promising future.

~
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This single 7Iltltiple line policy
greatly simplifies property insurance

for tiie insiired. It cover8 all

risk.9 except for those 8pecifically
enumerated in the policy. Not

on!!1 doe.9 it 8implify tiie

insurance prOces8, biit it al80
can give more complete coverage.

Insurance World 1957
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DWELLING FORM

Summary of Significant Changes, December 31, 2000

1. Section IIi. Property Covered, A. Coverage A -
Building Property, 2.

Additions and extensions to buildings that are connected
by a rigid exterior wall, a solid load-bearing interior wall, a
stairway, an elevated walkway, or a roof may be insured
as part of the dwelling. At the option of the insured, these
extensions and additions may be insured separately,
Additions and extensions that are attached to and in
contact with the building by means of a common interior
wall that is not a solid load-bearing wall are always

considered part of the dwelling and cannot be insured

separately.

2. Section IlL. Property Covered, A. Coverage A -
Building Property, 3.

Coverage for detached carports has been eliminated.

3. Section III. Property Covered, B. Coverage B -
Personal Property 4.

Coverage has been extended to include coverage for
cooking stoves, ranges, or refrigerators belonging to the
renter, as well as 10 percent of contents coverage for

improvements made by the renter to the building.

4. Section II. Property Covered, B. Coverage B -
Personal Property, 5.

Coverage for condominium unit owners has been
extended to apply up to 10 percent of the contents

coverage for losses to interior walls, floors, and ceilings
not covered by the condominium association's master
policy.

5. Section II. Property Covered, B. Coverage B -
Personal Property, 6. Special Limits

Coverage for fine arts, collectibles, jewelry, and furs, etc.
has been increased to $2500. Also, personal propert
used in a business has been added under this extension
of coverage.

6. Section III. Property Covered, C. Coverage C -
Other Coverages, 2.a. & b.

Coverage for the two loss avoidance measures

(sandbagging and relocation of property to protect it from
flood or the imminent danger of flood) has been increased
to $1,000 for each.

7. Section iV. Property Not Covered, 5.a. & b.

Coverage has been changed to pay for losses to self-
propelled vehicles used to service the described location
or designed to assist handicapped persons provided that
the vehicles are in a building at the described location.

8. Section iV. Property Not Covered, 7.

Coverage is now specifically excluded for scrip and stored
value cards.

9. Section iV. Property Not Covered, 14.

Coverage for swimming pools, hot tubs and spas (that are
not bathroom hot tubs or spas), and their equipment is
now excluded.

10. Section V. Exclusions, B.1. & 2

The explanation of when coverage begins as it relates to a
loss in progress has been simplified.

11. Section V. Exclusions, C.

Coverage has been clarified to pay for losses from land
subsidenæ under certain circumstances. Subsidence of
land along a lake shore or similar body of water which

results from the erosion or undermining of the shoreline

caused by waves or currents of water exceeding cyclical
levels that result in a flood continues to be covered. All
other land subsidence is now excluded.

12. Section V. Exclusions,D.4.b.(3)

Coverage is now excluded for water, moisture, mildew, or
mold damage caused by the policyholder's failure to
inspect and maintain the insured property after the flood
waters recede.

13. Section V. Exclusions, 0.6.

Coverage is now added for damage from the pressure of
water against the insured structure with the requirement

that there be a flood in the area and the flood is the
proximate cause of damage from the pressure of water
against the insured structure.

14. Section V. Exclusions, F.

An exclusion for the cost of testing for or monitoring of
pollutants unless it is required by law or ordinance has
been added.

15. Section VII. General Conditions, G. Reduction and
Reformation of Coverage, 2.a.(2)

If it is discovered before a claim occurs that there is
incomplete rating information, the policyholder has 60
days to submit the missing rating information. Otherwise,

the coverage is limited to the amount of coverage that can
be purchased for the premium originally received and can
only be increased by an endorsement that is subject to the
appropriate waiting period (currently 30 days).

16. Section VII. General Conditions, V. Loss
Settlement, 3. Special Loss Settlement, b.(1)

Coverage for a manufactured or mobile home or a travel
trailer eligible for replacement cost coverage is limited to
1.5 times its actual cash value.



FEDERAL EMERGENCY MANAGEMENT AGENCY
NATIONAL FLOOD INSURANCE PROGRAM

STANDARD FLOOD INSURANCE POLICY

DWELLING FORM

PLEASE READ THE POLICY CAREFULLY. THE FLOOD INSURANCE PROVIDED IS SUBJECT TO LIMITATIONS,
RESTRICTIONS, AND EXCLUSIONS.

THIS POLICY COVERS ONLY:

1. A NON-CONDOMINIUM RESIDENTIAL BUILDING DESIGNED FOR PRINCIPAL USE AS A DWELLING PLACE FOR
ONE TO FOUR FAMILIES, OR

2. A SINGLE-FAMILY DWELLING UNIT IN A CONDOMINIUM BUILDING.

i. AGREEMENT

The Federal Emergency Management Agency (FEMA)
provides flood insurance under the terms of the National
Flood Insurance Act of 1968 and its amendments, and
Title 44 of the Code of Federal Regulations (CFR).

We will pay you for direct physical loss by or from flood
to your insured propert if you:

1. Have paid the correct premium;

2. Comply with all terms and conditions of this policy;
and

3. Have furnished accurate information and statements.

We have the right to review the information you give us at
any time and to revise your policy based on our review.

II. DEFINITIONS

A. In this policy, "you" and "your" refer to the insured(s)
shown on the Declarations Page of this policy and
your spouse, if a resident of the same household.

"Insured(s)" includes: Any mortgagee and loss payee
named in the Application and Declarations Page,
as well as any other mortgagee or loss payee
determined to exist at the time of loss in the order of
precedence. 'We," "us," and "our" refer to the insurer.

Some definitions are complex because they are provided
as they appear in the law or regulations, or result from
court cases. The precise definitions are intended to protect
you.

Flood, as used in this flood insurance policy, means:

1. A general and temporary condition of partial or
complete inundation of two or more acres of normally
dry land area or of two or more properties (at least
one of which is your propert) from:

a. Overfow of inland or tidal waters;

b. Unusual and rapid accumulation or runoff of
surface waters from any source;

c. Mudflow.

2. Collapse or subsidence of land along the shore of a

lake or similar body of water as a result of erosion or
undermining caused by waves or currents of water
exceeding anticipated cyclical levels that result in a
flood as defined in A.1.a. above.

B. The following are the other key definitions that we use
in this policy:

1. Act. The National Flood Insurance Act of 1968 and

any amendments to it.

2. Actual Cash Value. The cost to replace an insured
item of property at the time of loss, less the value of
its physical depreciation.

3. Application. The statement made and signed by you

or your agent in applying for this policy. The
application gives information we use to determine
the eligibility of the risk, the kind of policy to be
issued, and the correct premium payment. The
application is part of this flood insurance policy. For
us to issue you a policy, the correct premium
payment must accompany the application.

4. Base Flood. A flood having a one percent chance of

being equaled or exceeded in any given year.

Page 1 of 19



5. Basement. Any area of the building, including any
sunken room or sunken portion of a room, having its
floor below ground level (subgrade) on all sides.

G. Building.

a. A structure with two or more outside rigid walls

and a fully secured roof, that is affxed to a
permanent site;

b. A manufactured home (a "manufactured home,"

also known as a mobile home, is a structure: built
on a permanent chassis, transported to its site in
one or more sections, and affxed to a permanent
foundation); or

c. A travel trailer without wheels, built on a chassis

and affxed to a permanent foundation, that is
regulated under the community's floodplain
management and building ordinances or laws.

Building does not mean a gas or liquid storage tank
or a recreational vehicle, park trailer, or other similar
vehicle, except as described in B.G.c. above.

7. Cancellation. The ending of the insurance coverage

provided by this policy before the expiration date.

8. Condominium. That form of ownership of real
propert in which each unit owner has an undivided

interest in common elements.

9. Condominium Association. The entity made up of
the unit owners responsible for the maintenance and
operation of:

a. Common elements owned in undivided shares by
unit owners; and

b. Other real property in which the unit owners

have use rights;

where membership in the entity is a required condition
of unit ownership.

10. Declarations Page. A computer-generated summary

of information you provided in the application for
insurance. The Declarations Page also describes the
term of the policy, limits of coverage, and displays
the premium and our name. The Declarations Page
is a part of this flood insurance policy.

11. Described Location. The location where the insured
building(s) or personal property are found. The

described location is shown on the Declarations

Page.

12. Direct Physical Loss By or From Flood. Loss or
damage to insured property, directly caused by a
flood. There must be evidence of physical changes

to the propert.

13. Dwelling. A building designed for use as a residence
for no more than four families or a single-family unit

in a building under a condominium form of
ownership.

14. Elevated Building. A building that has no basement
and that has its lowest elevated floor raised above
ground level by foundation walls, shear walls, posts,
piers, pilings, or columns.

15. Emergency Program. The initial phase of a
community's participation in the National Flood

Insurance Program. During this phase, only limited
amounts of insurance are available under the Act.

1G. Expense Constant. A flat charge you must pay on
each new or renewal policy to defray the expenses of
the Federal Government related to flood insurance.

17. Federal Policy Fee. A flat charge you must pay on
each new or renewal policy to defray certain
administrative expenses incurred in carrying out the
National Flood Insurance Program. This fee covers
expenses not covered by the expense constant.

18. Improvements. Fixtures, alterations, installations, or
additions comprising a part of the insured dwelling or
the apartment in which you reside.

19. Mudflow. A river of liquid and flowing mud on the
surfaces of normally dry land areas, as when earth is
carried by a current of water. Other earth movements,
such as landslide, slope failure, or a saturated soil
mass moving by liquidity down a slope, are not
mudflows.

20. National Flood Insurance Program (NFIP). The
program of flood insurance coverage and floodplain
management administered under the Act and
applicable Federal regulations in Title 44 of the Code
of Federal Regulations, Subchapter B.

21. Policy. The entire written contract between you and
us. It includes:

a. This printed form;

b. The application and Declarations Page;

c. Any endorsement(s) that may be issued; and

d. Any renewal certificate indicating that coverage
has been instituted for a new policy and new
policy term.

Only one dwelling, which you specifically described
in the application, may be insured under this policy.

22. Pollutants. Substances that include, but are not
limited to, any solid, liquid, gaseous, or thermal irritant
or contaminant, including smoke, vapor, soot, fumes,
acids, alkalis, chemicals, and waste. 'Waste"
includes, but is not limited to, materials to be recycled,
reconditioned, or reclaimed.
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23. Post-FIRM Building. A building for which
construction or substantial improvement occurred

after December 31, 1974, or on or after the effective
date of an initial Flood Insurance Rate Map (FIRM),
whichever is later.

24. Probation Premium. A flat charge you must pay on
each new or renewal policy issued covering property
in a community that the NFIP has placed on probation
under the provisions of 44 CFR 59.24.

25. Regular Program. The final phase of a community's
participation in the National Flood Insurance
Program. In this phase, a Flood Insurance Rate Map
is in effect and full limits of coverage are available
under the Act.

26. Special Flood Hazard Area. An area having special
flood, or mudflow, and/or flood-related erosion
hazards, and shown on a Flood Hazard Boundary

Map or Flood Insurance Rate Map as Zone A, AO,
A1-A30, AE, A99, AH, AR, AR/A, AR/AE, AR/AH,
AR/AO, AR/A1-A30, V1-V30, VE, orV.

27. Unit. A single-family unit you own in a condominium
building.

28. Valued Policy. A policy in which the insured and the
insurer agree on the value of the propert insured,

that value being payable in the event of a total loss.
The Standard Flood Insurance Policy is not a valued
policy.

IIi. PROPERTY COVERED

A. COVERAGE A - BUILDING PROPERTY (1) Only while such work is in progress; or

We insure against direct physical loss by or from flood
to:

1. The dwellng at the described location, or for a
period of 45 days at another location as set forth in
III.C.2.b., Property Removed to Safety.

2. Additions and extensions attached to and in contact

with the dwellng by means of a rigid exterior wall, a
solid load-bearing interior wall, a stairway, an
elevated walkway, or a roof. At your option, additions
and extensions connected by any of these methods

may be separately insured. Additions and extensions
attached to and in contact with the building by means
of a common interior wall that is not a solid load-
bearing wall are always considered part of the

dwelling and cannot be separately insured.

3. A detached garage at the described location.
Coverage is limited to no more than 10 percent of the
limit of liability on the dwelling. Use of this insurance
is at your option but reduces the building limit of
liability. We do not cover any detached garage used
or held for use for residential (i.e., dwelling),
business, or farming purposes.

4. Materials and supplies to be used for construction,
alteration, or repair of the dwellng or a detached
garage while the materials and supplies are stored in
a fully enclosed building at the described location
or on an adjacent property.

5. A building under construction, alteration, or repair at
the described location.

a. If the structure is not yet walled or roofed as

described in the definition for building (see II.B.
6.a.) then coverage applies:

(2) If such work is halted, only for a period of up
to 90 continuous days thereafter.

b. However, coverage does not apply until the
building is walled and roofed if the lowest floor,
including the basement floor, of a non-elevated
building or the lowest elevated floor of an

elevated building is:

(1) Below the base flood elevation in Zones
AH, AE, A1-A30, AR, AR/AE, AR/AH,
AR/A1-A30, ARIA, AR/AO; or

(2) Below the base flood elevation adjusted to
include the effect of wave action in Zones VE
or V1-V30.

The lowest floor levels are based on the bottom
of the lowest horizontal structural member of the
floor in Zones VE or V1-V30 and the top of the
floor in Zones AH, AE, A1-A30, AR, ARlAE,
ARlAH, ARlA1-A30, ARIA, AR/AO.

6. A manufactured home or a travel trailer as described
in the Definitions section (see II.B.6.b. and II.B.6.c.).

If the manufactured home or travel trailer is in a
special flood hazard area, it must be anchored in

the following manner at the time of the loss:

a. By over-the-top or frame ties to ground anchors;

or

b. In accordance with the manufacturer's speci-

fications; or

c. In compliance with the community's floodplain

management requirements;
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unless it has been continuously insured by the NFIP
at the same described location since September 30,
1982.

7. The following items of property which are covered
under Coverage A only:

a. Awnings and canopies;

b. Blinds;

c. Built-in dishwashers;

d. Built-in microwave ovens;

e. Carpet permanently installed over unfinished
flooring;

f. Central air conditioners;

g. Elevator equipment;

h. Fire sprinkler systems;

i. Walk-in freezers;

j. Furnaces and radiators;

k. Garbage disposal units;
i. Hot water heaters, including solar water heaters;

m. Light fixtures;
n. Outdoor antennas and aerials fastened to

buildings;
o. Permanently installed cupboards, bookcases,

cabinets, paneling, and wallpaper;
p. Plumbing fixtures;

q. Pumps and machinery for operating pumps;
r. Ranges, cooking stoves, and ovens;

s. Refrigerators; and

t. Wall mirrors, permanently installed.

8. Items of property in a building enclosure below the

lowest elevated floor of an elevated post-FIRM
building located in Zones A1-A30, AE, AH, AR,
ARIA, AR/AE, AR/AH, AR/A1-A30, V1-V30, or VE, or
in a basement, regardless of the zone. Coverage is
limited to the following:

a. Any of the following items, if installed in their
functioning locations and, if necessary for

operation, connected to a power source:

(1) Central air conditioners;

(2) Cisterns and the water in them;

(3) Dryall for walls and ceilings in a basement
and the cost of labor to nail it, unfinished and
unfloated and not taped, to the framing;

(4) Electrical junction and circuit breaker boxes;

(5) Electrical outlets and switches;

(6) Elevators, dumbwaiters, and related equip-
ment, except for related equipment installed
below the base flood elevation after
September 30, 1987;

(7) Fuel tanks and the fuel in them;
(8) Furnaces and hot water heaters;
(9) Heat pumps;

(10) Nonflammable insulation in a basement;
(11) Pumps and tanks used in solar energy

systems;
(12) Stairways and staircases attached to the

building, not separated from it by elevated
walkways;

(13) Sump pumps;

(14) Water softeners and the chemicals in them,
water filters, and faucets installed as an
integral part of the plumbing system;

(15) Well water tanks and pumps;
(16) Required utility connections for any item in

this list; and
(17) Footings, foundations, posts, pilings, piers,

or other foundation walls and anchorage
systems required to support a building.

b. Clean-up.

B. COVERAGE B - PERSONAL PROPERTY

1. If you have purchased personal propert coverage,

we insure against direct physical loss by or from
flood to personal property inside a building at the
described location, if:

a. The propert is owned by you or your household

family members; and

b. At your option, the property is owned by guests

or servants.

Personal property is also covered for a period of 45
days at another location as set forth in Iii.C.2.b.,
Property Removed to Safety.

Personal property in a building that is not fully
enclosed must be secured to prevent flotation out of
the building. If the personal propert does float out
during a flood, it will be conclusively presumed that it
was not reasonably secured. In that case there is no
coverage for such property.

2. Coverage for personal propert includes the following
property, subject to B.1. above, which is covered

under Coverage B only:

a. Air conditioning units, portable or window type;

b. Carpets, not permanently installed, over
unfinished flooring;

c. Carpets over finished flooring;
d. Clothes washers and dryers;

e. "Cook-out" grills;
f. Food freezers, other than walk-in, and food in

any freezer; and
g. Portable microwave ovens and portable

dishwashers.

3. Coverage for items of propert in a building
enclosure below the lowest elevated floor of an
elevated post-FIRM building located in Zones A1-
A30, AE, AH, AR, ARIA, AR/AE, AR/AH, AR/A1-A30,
V1-V30, or VE, or in a basement, regardless of the
zone, is limited to the following items, if installed in
their functioning locations and, if necessary for

operation, connected to a power source:

a. Air conditioning units, portable or window type;

b. Clothes washers and dryers; and

c. Food freezers, other than walk-in, and food in
any freezer.
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4. If you are a tenant and have insured personal
property under Coverage B in this policy, we will
cover such propert, including your cooking stove or

range and refrigerator. The policy will also cover
improvements made or acquired solely at your
expense in the dwellng or apartment in which you

reside, but for not more than 10 percent of the limit of
liability shown for personal property on the
Declarations Page. Use of this insurance is at your
option but reduces the personal propert limit of
liability.

5. If you are the owner of a unit and have insured

personal propert under Coverage B in this policy,
we will also cover your interior walls, floor, and ceiling
(not otherwise covered under a flood insurance
policy purchased by your condominium
association) for not more than 10 percent of the limit
of liability shown for personal property on the
Declarations Page. Use of this insurance is at your
option but reduces the personal propert limit of
liability.

6. Special Limits. We will pay no more than $2,500 for

anyone loss to one or more of the following kinds of
personal property:

a. Artork, photographs, collectibles, or
memorabilia, including but not limited to,
porcelain or other figures, and sports cards;

b. Rare books or autographed items;

c. Jewelry, watches, precious and semiprecious

stones, or articles of gold, silver, or platinum;

d. Furs or any article containing fur which
represents its principal value; or

e. Personal property used in any business.

7. We will pay only for the functional value of antiques.

C. COVERAGE C - OTHER COVERAGES

1. Debris Removal

a. We will pay the expense to remove non-owned

debris on or in insured propert and owned
debris anywhere.

b. If you or a member of your household perform

the removal work, the value of your work will be
based on the Federal minimum wage.

c. This coverage does not increase the Coverage A

or Coverage B limit of liability.

2. Loss Avoidance Measures

a. Sandbags, Supplies, and Labor

(1) We will pay up to $1,000 for costs you incur
to protect the insured building from a flood
or imminent danger of flood, for the
following:

(a) Your reasonable expenses to buy:

(i) Sandbags, including sand to fill
them;

(ii) Fill for temporary levees;

(ii) Pumps; and

(iv) Plastic sheeting and lumber used in
connection with these items.

(b) The value of work, at the Federal
minimum wage, that you or a member of
your household perform.

(2) This coverage for Sandbags, Supplies, and
Labor applies only if damage to insured

property by or from flood is imminent, and

the threat of flood damage is apparent

enough to lead a person of common
prudence to anticipate flood damage. One
of the following must also occur:

(a) A general and temporary condition of
flooding in the area near the described
location must occur, even if the flood
does not reach the insured building; or

(b) A legally authorized offcial must issue
an evacuation order or other civil order
for the community in which the insured
building is located calling for measures
to preserve life and property from the
peril of flood.

This coverage does not increase the Coverage A
or Coverage B limit of liability.

b. Property Removed to Safety

(1) We will pay up to $1,000 for the reasonable
expenses you incur to move insured property
to a place other than the described location
that contains the property in order to protect
it from flood or the imminent danger of

flood.
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Reasonable expenses include the value of
work, at the Federal minimum wage, that you
or a member of your household perform.

(2) If you move insured propert to a location
other than the described location that
contains the propert, in order to protect it
from flood or the imminent danger of flood,
we will cover such property while at that
location for a period of 45 consecutive days
from the date you begin to move it there. The
personal property that is moved must be
placed in a fully enclosed building or

otherwise reasonably protected from the
elements.

Any propert removed, including a moveable
home described in 1I.8.G.b. and c., must be
placed above ground level or outside of the
special flood hazard area.

This coverage does not increase the Coverage A
or Coverage 8 limit of liability.

3. Condominium Loss Assessments

a. If this policy insures a unit, we will pay, up to the

Coverage A limit of liability, your share of loss
assessments charged against you by the
condominium association in accordance with
the condominium association's articles of
association, declarations and your deed.

The assessment must be made as a result of
direct physical loss by or from flood during the

policy term, to the building's common elements.

b. We will not pay any loss assessment charged
against you:

(1) And the condominium association by any
governmental body;

(2) That results from a deductible under the
insurance purchased by the condominium
association insuring common elements;

(3) That results from a loss to personal propert,
including contents of a condominium
building;

(4) That results from a loss sustained by the
condominium association that was not
reimbursed under a flood insurance policy
written in the name of the association under
the Act because the building was not, at the
time of loss, insured for an amount equal to
the lesser of:

(a) 80 percent or more of its full
replacement cost; or

(b) The maximum amount of insurance
permitted under the Act;

(5) To the extent that payment under this policy
for a condominium building loss, in
combination with payments under any other
NFIP policies for the same building loss,
exceeds the maximum amount of insurance
permitted under the Act for that kind of
building; or

(G) To the extent that payment under this policy
for a condominium building loss, in
combination with any recovery available to
you as a tenant in common under any NFIP
condominium association policies for the
same building loss, exceeds the amount of
insurance permitted under the Act for a

single-family dwellng.

Loss assessment coverage does not increase the
Coverage A limit of liability.

D. COVERAGE D - INCREASED COST OF COMPLIANCE

1. General

This policy pays you to comply with a State or local
floodplain management law or ordinance affecting
repair or reconstruction of a structure suffering flood
damage. Compliance activities eligible for payment
are: elevation, f1oodproofing, relocation, or demolition

(or any combination of these activities) of your
structure. Eligible floodproofing activities are limited
to:

a. Nonresidential structures.

b. Residential structures with basements that

satisfy FEMA's standards published in the Code
of Federal Regulations (44 CFR 60.6 (b) or (c)J.

2. Limit of Liabilty

We will pay you up to $30,000 under this Coverage D
- Increased Cost of Compliance, which only applies to
policies with building coverage (Coverage A). Our
payment of claims under Coverage D is in addition to
the amount of coverage which you selected on the
application and which appears on the Declarations

Page. But the maximum you can collect under this
policy for both Coverage A - Building Propert and
Coverage D - Increased Cost of Compliance cannot
exceed the maximum permitted under the Act. We do
not charge a separate deductible for a claim under
Coverage D.
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3. Eligibility

a. A structure covered under Coverage A - Building

Propert sustaining a loss caused by a flood as
defined by this policy must:

(1) Be a "repetitive loss structure." A repetitive
loss structure is one that meets the following
conditions:

(a) The structure is covered by a contract of
flood insurance issued under the NFIP.

(b) The structure has suffered flood
damage on two occasions during a 10-
year period which ends on the date of
the second loss.

(c) The cost to repair the flood damage, on
average, equaled or exceeded 25
percent of the market value of the
structure at the time of each flood loss.

(d) In addition to the current claim, the NFIP
must have paid the previous qualifying
claim, and the State or community must
have a cumulative, substantial damage
provision or repetitive loss provision in
its floodplain management law or
ordinance being enforced against the
structure; or

(2) Be a structure that has had flood damage in
which the cost to repair equals or exceeds
50 percent of the market value of the
structure at the time of the flood. The State
or community must have a substantial
damage provision in its floodplain
management law or ordinance being
enforced against the structure.

b. This Coverage D pays you to comply with State or
local floodplain management laws or ordinances
that meet the minimum standards of the National
Flood Insurance Program found in the Code of
Federal Regulations at 44 CFR 60.3. We pay for
compliance activities that exceed those standards
under these conditions:

(1) 3.a.(1) above.

(2) Elevation or f1oodproofing in any risk zone to
preliminary or advisory base flood
elevations provided by FEMA which the
State or local government has adopted and
is enforcing for flood-damaged structures in
such areas. (This includes compliance
activities in B, C, X, or D zones which are
being changed to zones with base flood
elevations. This also includes compliance

activities in zones where base flood

elevations are being increased, and a f1ood-

damaged structure must comply with the
higher advisory base flood elevation.)
Increased Cost of Compliance coverage
does not apply to situations in B, C, X, or D
zones where the community has derived its
own elevations and is enforcing elevation or
f1oodproofing requirements for f1ood-

damaged structures to elevations derived
solely by the community.

(3) Elevation or f1oodproofing above the base
flood elevation to meet State or local
"freeboard" requirements, i.e., that a
structure must be elevated above the base
flood elevation.

C. Under the minimum NFIP criteria at 44 CFR 60.3
(b)(4), States and communities must require the
elevation or f1oodproofing of structures in

unnumbered A zones to the base flood elevation
where elevation data is obtained from a Federal,
State, or other source. Such compliance activities
are also eligible for Coverage D.

d. This coverage will also pay for the incremental
cost, after demolition or relocation, of elevating or
f1oodproofing a structure during its rebuilding at
the same or another site to meet State or local
floodplain management laws or ordinances,
subject to Exclusion D.5.g. below.

e. This coverage will also pay to bring a flood-
damaged structure into compliance with State or
local floodplain management laws or ordinances
even if the structure had received a variance

before the present loss from the applicable

floodplain management requirements.

4. Conditions

a. When a structure covered under Coverage A -
Building Property sustains a loss caused by a
flood, our payment for the loss under this
Coverage D will be for the increased cost to
elevate, flood proof, relocate, or demolish (or any
combination of these activities) caused by the
enforcement of current State or local floodplain
management ordinances or laws. Our payment for
eligible demolition activities will be for the cost to
demolish and clear the site of the building debris
or a portion thereof caused by the enforcement of
current State or local floodplain management

ordinances or laws. Eligible activities for the cost of
clearing the site will include those necessary to
discontinue utility service to the site and ensure
proper abandonment of on-site utilities.

b. When the building is repaired or rebuilt, it must be
intended for the same occupancy as the present
building unless otherwise required by current

floodplain management ordinances or laws.
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8. Underground structures and equipment, including
wells, septic tanks, and septic systems;

9. Those portions of walks, walkways, decks, driveways,
patios, and other surfaces, all whether protected by a
roof or not, located outside the perimeter, exterior

walls of the insured building or the building in which

the insured unit is located;

10. Containers, including related equipment, such as, but
not limited to, tanks containing gases or liquids;

11. Buildings or units and all their contents if more than
49 percent of the actual cash value of the building
or unit is below ground, unless the lowest level is at
or above the base flood elevation and is below

ground by reason of earth having been used as
insulation material in conjunction with energy effcient
building techniques;

12. Fences, retaining walls, seawalls, bulkheads,

wharves, piers, bridges, and docks;

13. Aircraft or watercraft, or their fumishings and

equipment;

14. Hot tubs and spas that are not bathroom fixtures, and
swimming pools, and their equipment such as, but not
limited to, heaters, filters, pumps, and pipes, wherever
located;

15. Propert not eligible for flood insurance pursuant to
the provisions of the Coastal Barrier Resources Act
and the Coastal Barrer Improvement Act and
amendments to these acts;

16. Personal propert you own in common with other unit
owners comprising the membership of a
condominium association.

V. EXCLUSIONS

A. We only provide coverage for direct physical loss
by or from flood, which means that we do not pay
you for:

1. Loss of revenue or profits;

2. Loss of access to the insured property or described

location;

3. Loss of use of the insured propert or described

location;

4. Loss from interruption of business or production;

5. Any additional living expenses incurred while the
insured building is being repaired or is unable to be
occupied for any reason;

6. The cost of complying with any ordinance or law

requiring or regulating the construction, demolition,

remodeling, renovation, or repair of property,

including removal of any resulting debris. This
exclusion does not apply to any eligible activities that
we describe in Coverage D - Increased Cost of
Compliance; or

7. Any other economic loss.

B. We do not insure a loss directly or indirectly caused
by a flood that is already in progress at the time and
date:

1. The policy term begins; or

2. Coverage is added at your request.

C. We do not insure for loss to propert caused directly
by earth movement even if the earth movement is

caused by flood. Some examples of earth movement
that we do not cover are:

1. Earthquake;

2. Landslide;

3. Land subsidence;

4. Sinkholes;

5. Destabilzation or movement of land that results from
accumulation of water in subsurface land area; or

6. Gradual erosion.

We do, however, pay for losses from mudflow and land
subsidence as a result of erosion that are specifically
covered under our definition of flood (see II.A.1.c. and
i1.A.2.).

D. We do not insure for direct physical loss caused
directly or indirectly by any of the following:

1. The pressure or weight of ice;

2. Freezing or thawing;

3. Rain, snow, sleet, hail, or water spray;

4. Water, moisture, mildew, or mold damage that results

primarily from any condition:

a. Substantially confined to the dwellng; or

b. That is within your control, including but not

limited to:

(1) Design, structural, or mechanical defects;
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(2) Failure, stoppage, or breakage of water or
sewer lines, drains, pumps, fixtures, or
equipment; or

(3) Failure to inspect and maintain the propert
after a flood recedes;

5. Water or waterborne material that:

a. Backs up through sewers or drains;

b. Discharges or overfows from a sump, sump
pump, or related equipment; or

c. Seeps or leaks on or through the covered
property;

unless there is a flood in the area and the flood is
the proximate cause of the sewer or drain backup,

sump pump discharge or overfow, or seepage of
water;

6. The pressure or weight of water unless there is a
flood in the area and the flood is the proximate

cause of the damage from the pressure or weight of
water;

7. Power, heating, or cooling failure unless the failure
results from direct physical loss by or from flood to
power, heating, or cooling equipment on the
described location;

8. Theft, fire, explosion, wind, or windstorm;

9. Anything you or any member of your household do or

conspire to do to cause loss by flood deliberately; or

10. Alteration of the insured propert that significantly
increases the risk of flooding.

E. We do not insure for loss to any building or personal
property located on land leased from the Federal

Government, arising from or incident to the flooding of
the land by the Federal Government, where the lease
expressly holds the Federal Government harmless

under flood insurance issued under any Federal

Government program.

F. We do not pay for the testing for or monitoring of
pollutants unless required by law or ordinance.

VI. DEDUCTIBLES

A. When a loss is covered under this policy, we will pay
only that part of the loss that exceeds your deductible
amount, subject to the limit of liability that applies. The
deductible amount is shown on the Declarations
Page.

However, when a building under construction,
alteration, or repair does not have at least two rigid
exterior walls and a fully secured roof at the time of
loss, your deductible amount will be two times the
deductible that would otherwise apply to a completed
building.

B. In each loss from flood, separate deductibles apply to

the building and personal property insured by this
policy.

C. The deductible does not apply to:

1. III.C.2. Loss Avoidance Measures;

2. III.C.3. Condominium Loss Assessments; or

3. ~i.0. Increased Cost of Compliance.

Vii. GENERAL CONDITIONS

A. Pairs and Sets B. Concealment or Fraud and Policy Voidance

In case of loss to an article that is part of a pair or set, we
will have the option of paying you:

1. An amount equal to the cost of replacing the lost,
damaged, or destroyed article, minus its depreciation;
or

2. The amount that represents the fair proportion of the
total value of the pair or set that the lost, damaged, or
destroyed article bears to the pair or set.

1. With respect to all insureds under this policy, this
policy:

a. Is void;

b. Has no legal force or effect;

c. Cannot be renewed; and

d. Cannot be replaced by a new NFIP policy;
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if, before or after a loss, you or any other insured or
your agent have at any time:

(1) Intentionally concealed or misrepresented
any material fact or circumstance;

(2) Engaged in fraudulent conduct; or

(3) Made false statements;

relating to this policy or any other NFIP

insurance.

2. This policy will be void as of the date the wrongful

acts described in B.1. above were committed.

3. Fines, civil penalties, and imprisonment under

applicable Federal laws may also apply to the acts of
fraud or concealment described above.

4. This policy is also void for reasons other than fraud,

misrepresentation, or wrongful act. This policy is void
from its inception and has no legal force under the
following conditions:

a. If the property is located in a community that was

not participating in the NFIP on the policy's
inception date and did not join or reenter the

program during the policy term and before the
loss occurred; or

b. If the property listed on the application is

otherwise not eligible for coverage under the
NFIP.

C. Other Insurance

1. If a loss covered by this policy is also covered by

other insurance that includes flood coverage not

issued under the Act, we wil not pay more than the
amount of insurance that you are entitled to for lost,
damaged, or destroyed propert insured under this
policy subject to the following:

a. We will pay only the proportion of the loss that
the amount of insurance that applies under this
policy bears to the total amount of insurance

covering the loss, unless C.1.b. or c. immediately
below applies.

b. If the other policy has a provision stating that it is
excess insurance, this policy will be primary.

c. This policy will be primary (but subject to its own

deductible) up to the deductible in the other flood
policy (except another policy as described in
C.1.b. above). When the other deductible amount
is reached, this policy will participate in the same
proportion that the amount of insurance under
this policy bears to the total amount of both

policies, for the remainder of the loss.

2. If there is other insurance in the name of your

condominium association covering the same
propert covered by this policy, then this policy will
be in excess over the other insurance.

D. Amendments, Waivers, Assignment

This policy cannot be changed nor can any of its
provisions be waived without the express written consent
of the Federal Insurance Administrator. No action that we
take under the terms of this policy constitutes a waiver of
any of our rights. You may assign this policy in writing
when you transfer title of your property to someone else,
except under these conditions:

1. When this policy covers only personal property; or

2. When this policy covers a structure during the course
of construction.

E. Cancellation of Policy by You

1. You may cancel this policy in accordance with the
applicable rules and regulations of the NFIP.

2. If you cancel this policy, you may be entitled to a full
or partial refund of premium also under the applicable
rules and regulations of the NFIP.

F. Nonrenewal of the Policy by Us

Your policy will not be renewed:

1. If the community where your covered property is
located stops participating in the NFIP; or

2. If your building has been declared ineligible under

Section 1316 of the Act.

G. Reduction and Reformation of Coverage

1. If the premium we received from you was not enough

to buy the kind and amount of coverage you
requested, we will provide only the amount of
coverage that can be purchased for the premium

payment we received.

2. The policy can be reformed to increase the amount

of coverage resulting from the reduction described in
G.1. above to the amount you requested as follows:

a. Discovery of insuffcient premium or incomplete

rating information before a loss.

(1) If we discover before you have a flood loss
that your premium payment was not enough
to buy the requested amount of coverage,

we will send you and any mortgagee or
trustee known to us a bill for the required
additional premium for the current policy
term (or that portion of the current policy
term following any endorsement changing
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the amount of coverage). If you or the
mortgagee or trustee pay the additional
premium within 30 days from the date of our
bill, we will reform the policy to increase the
amount of coverage to the originally
requested amount effective to the beginning
of the current policy term (or subsequent

date of any endorsement changing the
amount of coverage).

(2) If we determine before you have a flood loss

that the rating information we have is
incomplete and prevents us from calculating
the additional premium, we will ask you to
send the required information. You must
submit the information within 60 days of our
request. Once we determine the amount of
additional premium for the current policy
term, we will follow the procedure in
G.2.a.(1) above.

(3) If we do not receive the additional premium

(or additional information) by the date it is
due, the amount of coverage can only be

increased by endorsement subject to any
appropriate waiting period.

b. Discovery of insuffcient premium or incomplete

rating information after a loss.

(1) If we discover after you have a flood loss
that your premium payment was not enough
to buy the requested amount of coverage,

we will send you and any mortgagee or
trustee known to us a bill for the required
additional premium for the current and the
prior policy terms. If you or the mortgagee
or trustee pay the additional premium within
30 days from the date of our bill, we will
reform the policy to increase the amount of
coverage to the originally requested amount
effective to the beginning of the prior policy
term.

(2) If we discover after you have a flood loss
that the rating information we have is
incomplete and prevents us from calculating
the additional premium, we will ask you to
send the required information. You must
submit the information before your claim can
be paid. Once we determine the amount of
additional premium for the current and prior
policy terms, we will follow the procedure in
G.2.b.(1) above.

(3) If we do not receive the additional premium
by the date it is due, your flood insurance

claim will be settled based on the reduced
amount of coverage. The amount of
coverage can only be increased by
endorsement subject to any appropriate
waiting period.

3. However, if we find that you or your agent
intentionally did not tell us, or falsified, any important
fact or circumstance or did anything fraudulent

relating to this insurance, the provisions of Condition
B. Concealment or Fraud and Policy Voidance apply.

H. Policy Renewal

1. This policy will expire at 12:01 a.m. on the last day of

the policy term.

2. We must receive the payment of the appropriate
renewal premium within 30 days of the expiration
date.

3. If we find, however, that we did not place your

renewal notice into the U.S. Postal Service, or if we
did mail it, we made a mistake, e.g., we used an
incorrect, incomplete, or ilegible address, which

delayed its delivery to you before the due date for the
renewal premium, then we will follow these
procedures:

a. If you or your agent notified us, not later than 1

year after the date on which the payment of the
renewal premium was due, of nonreceipt of a
renewal notice before the due date for the
renewal premium, and we determine that the
circumstances in the preceding paragraph apply,
we will mail a second bill providing a revised due
date, which will be 30 days after the date on
which the bill is mailed.

b. If we do not receive the premium requested in the

second bill by the revised due date, then we will
not renew the policy. In that case, the policy
will remain an expired policy as of the expiration
date shown on the Declarations Page.

4. In connection with the renewal of this policy, we may

ask you during the policy term to recertify, on a
Recertification Questionnaire we will provide to you,
the rating information used to rate your most recent
application for or renewal of insurance.

i. Conditions Suspending or Restricting Insurance

We are not liable for loss that occurs while there is a
hazard that is increased by any means within your control
or knowledge.

J. Requirements in Case of Loss

In case of a flood loss to insured propert, you must:

1. Give prompt written notice to us;

2. As soon as reasonably possible, separate the
damaged and undamaged propert, putting it in the
best possible order so that we may examine it;

3. Prepare an inventory of damaged property showing
the quantity, description, actual cash value, and
amount of loss. Attach all bills, receipts, and related
documents;
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4. Within 60 days after the loss, send us a proof of loss,
which is your statement of the amount you are
claiming under the policy signed and sworn to by
you, and which furnishes us with the following
information:

a. The date and time of loss;

b. A brief explanation of how the loss happened;

c. Your interest (for example, "owner") and the
interest, if any, of others in the damaged
property;

d. Details of any other insurance that may cover the

loss;

e. Changes in title or occupancy of the covered
property during the term of the policy;

f. Specifications of damaged buildings and
detailed repair estimates;

g. Names of mortgagees or anyone else having a
lien, charge, or claim against the covered

property;

h. Details about who occupied any insured building

at the time of loss and for what purpose; and

i. The inventory of damaged personal property
described in J.3. above.

5. In completing the proof of loss, you must use your

own judgment concerning the amount of loss and
justify that amount.

6. You must cooperate with the adjuster or
representative in the investigation of the claim.

7. The insurance adjuster whom we hire to investigate
your claim may furnish you with a proof of loss form,
and she or he may help you complete it. However,

this is a matter of courtesy only, and you must still
send us a proof of loss within 60 days after the loss
even if the adjuster does not furnish the form or help
you complete it.

8. We have not authorized the adjuster to approve or
disapprove claims or to tell you whether we will
approve your claim.

9. At our option, we may accept the adjuster's report of
the loss instead of your proof of loss. The adjuster's

report will include information about your loss and the
damages you sustained. You must sign the adjuster's
report. At our option, we may require you to swear to
the report.

K. Our Options After a Loss

Options we may, in our sole discretion, exercise after loss
include the following:

1. At such reasonable times and places that we may

designate, you must:

a. Show us or our representative the damaged
property;

b. Submit to examination under oath, while not in
the presence of another insured, and sign the
same; and

c. Permit us to examine and make extracts and

copies of:

(1) Any policies of property insurance insuring
you against loss and the deed establishing
your ownership of the insured real propert;

(2) Condominium association documents
including the Declarations of the
condominium, its Articles of Association or
Incorporation, Bylaws, rules and regulations,
and other relevant documents if you are a
unit owner in a condominium building; and

(3) All books of accounts, bills, invoices and
other vouchers, or certified copies pertaining
to the damaged property if the originals are
lost.

2. We may request, in writing, that you furnish us with a
complete inventory of the lost, damaged, or destroyed
propert, including:

a. Quantities and costs;

b. Actual cash values or replacement cost

(whichever is appropriate);

c. Amounts of loss claimed;

d. Any written plans and specifications for repair of
the damaged propert that you can reasonably
make available to us; and

e. Evidence that prior flood damage has been
repaired.

3. If we give you written notice within 30 days after we

receive your signed, sworn proof of loss, we may:

a. Repair, rebuild, or replace any part of the lost,

damaged, or destroyed propert with material or
propert of like kind and quality or its functional
equivalent; and

b. Take all or any part of the damaged propert at

the value we agree upon or its appraised value.

L. No Benefi to Bailee

No person or organization, other than you, having custody
of covered property will benefit from this insurance.
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M. Loss Payment

1. We will adjust all losses with you. We will pay you
unless some other person or entity is named in the
policy or is legally entitled to receive payment. Loss
will be payable 60 days after we receive your proof of
loss (or within 90 days after the insurance adjuster
files an adjuster's report signed and sworn to by you
in lieu of a proof of loss) and:

a. We reach an agreement with you;

b. There is an entry of a final judgment; or

c. There is a filing of an appraisal award with us, as
provided in VII.P.

2. If we reject your proof of loss in whole or in part you

may:

a. Accept our denial of your claim;

b. Exercise your rights under this policy; or

c. File an amended proof of loss, as long as it is
filed within 60 days of the date of the loss.

N. Abandonment

You may not abandon to us damaged or undamaged
property insured under this policy.

O. Salvage

We may permit you to keep damaged insured property
after a loss, and we will reduce the amount of the loss
proceeds payable to you under the policy by the value of
the salvage.

P. Appraisal

If you and we fail to agree on the actual cash value or, if
applicable, replacement cost of your damaged propert to
settle upon the amount of loss, then either may demand
an appraisal of the loss. In this event, you and we will
each choose a competent and impartial appraiser within
20 days after receiving a written request from the other.
The two appraisers will choose an umpire. If they cannot
agree upon an umpire within 15 days, you or we may
request that the choice be made by a judge of a court of
record in the State where the covered property is located.
The appraisers will separately state the actual cash
value, the replacement cost, and the amount of loss to
each item. If the appraisers submit a written report of an
agreement to us, the amount agreed upon will be the
amount of loss. If they fail to agree, they will submit their
differences to the umpire. A decision agreed to by any two
will set the amount of actual cash value and loss, or if it
applies, the replacement cost and loss.

Each party will:

1. Pay its own appraiser; and

2. Bear the other expenses of the appraisal and umpire

equally.

Q. Mortgage Clause

The word "mortgagee" includes trustee.

Any loss payable under Coverage A - Building Propert
will be paid to any mortgagee of whom we have actual
notice as well as any other mortgagee or loss payee

determined to exist at the time of loss, and you, as

interests appear. If more than one mortgagee is named,
the order of payment will be the same as the order of
precedence of the mortgages.

If we deny your claim, that denial will not apply to a valid
claim of the mortgagee, if the mortgagee:

1. Notifies us of any change in the ownership or
occupancy, or substantial change in risk of which the
mortgagee is aware;

2. Pays any premium due under this policy on demand

if you have neglected to pay the premium; and

3. Submits a signed, sworn proof of loss within 60 days
after receiving notice from us of your failure to do so.

All of the terms of this policy apply to the mortgagee.

The mortgagee has the right to receive loss payment even
if the mortgagee has started foreclosure or similar action
on the building.

If we decide to cancel or not renew this policy, it will
continue in effect for the benefit of the mortgagee only for
30 days after we notify the mortgagee of the cancellation
or nonrenewal.

If we pay the mortgagee for any loss and deny payment to
you, we are subrogated to all the rights of the mortgagee
granted under the mortgage on the property. Subrogation

will not impair the right of the mortgagee to recover the full
amount of the mortgagee's claim.

R. Suit Against Us

You may not sue us to recover money under this policy
unless you have complied with all the requirements of the
policy. If you do sue, you must start the suit within 1 year
after the date of the written denial of all or part of the
claim, and you must file the suit in the United States
District Court of the district in which the insured propert
was located at the time of loss. This requirement applies

to any claim that you may have under this policy and to
any dispute that you may have arising out of the handling
of any claim under the policy.

S. Subrogation

Whenever we make a payment for a loss under this
policy, we are subrogated to your right to recover for that
loss from any other person. That means that your right to
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recover for a loss that was partly or totally caused by
someone else is automatically transferred to us, to the
extent that we have paid you for the loss. We may require
you to acknowledge this transfer in writing. After the loss,
you may not give up our right to recover this money or do
anything that would prevent us from recovering it. If you
make any claim against any person who caused your loss
and recover any money, you must pay us back first before
you may keep any of that money.

(1) Agree to a claim payment that reflects your
buying back the salvage on a negotiated

basis; and

d. Not to seek a premium refund for current or prior
terms.

(2) Grant the conservation easement described in
FEMA's "Policy Guidanæ for Closed Basin
Lakes," to be recorded in the offæ of the local
recorder of deeds. FEMA, in consultation with
the community in which the propert is
located, will identify on a map an area or
areas of special consideration (ASC) in which
there is a potential for flood damage from
continuous lake flooding. FEMA will give the
community the agreed-upon map showing the
ASC. This easement will only apply to that
portion of the propert in the ASC. It will allow
ærtain agricultural and recreational uses of

the land. The only structures that it will allow
on any portion of the propert within the ASC
are certain simple agricultural and recreational
structures. If any of these allowable structures
are insurable buildings under the NFIP and
are insured under the NFIP, they will not be
eligible for the benefits of this paragraph T.2.
If a U.S. Army Corps of Engineers ærtified
flood control project or otherwise ærtified

flood control project later protects the
propert, FEMA will, upon request, amend the
ASC to remove areas protected by those
projects. The restrictions of the easement will
then no longer apply to any portion of the
propert removed from the ASC; and

T. Continuous Lake Flooding

1. If your insured building has been flooded by rising

lake waters continuously for 90 days or more and it
appears reasonably certain that a continuation of this
flooding will result in a covered loss to the insured
building equal to or greater than the building policy
limits plus the deductible or the maximum payable
under the policy for anyone building loss, we will
pay you the lesser of these two amounts without

waiting for the further damage to occur if you sign a
release agreeing:

a. To make no further claim under this policy;

b. Not to seek renewal of this policy;

c. Not to apply for any flood insurance under the

Act for property at the described location; and

If the policy term ends before the insured building
has been flooded continuously for 90 days, the
provisions of this paragraph T.1. will apply when the
insured building suffers a covered loss before the
policy term ends.

(3) Comply with paragraphs T.1.a. through T.1.d.
above.

2. If your insured building is subject to continuous lake

flooding from a closed basin lake, you may elect to file
a claim under either paragraph T.1. above or
paragraph T.2. (A "closed basin lake" is a natural lake
from which water leaves primarily through evaporation
and whose surfaæ area now exceeds or has exæeded
1 square mile at any time in the recorded past. Most of
the nation's closed basin lakes are in the western half
of the United States, where annual evaporation

exceeds annual precipitation and where lake levels and
surfaæ areas are subject to considerable fluctuation
due to wide variations in the climate. These lakes may
overtop their basins on rare occasions.) Under this
paragraph T.2. we will pay your claim as if the building
is a total loss even though it has not been continuously
inundated for 90 days, subject to the following

conditions:

c. Within 90 days of approval of your claim, you must

move your building to a new location outside the
ASC. FEMA will give you an additional 30 days to
move if you show that there is suffcient reason to
extend the time.

d. Before the final payment of your claim, you must

acquire an elevation ærtificate and a floodplain

development permit from the local floodplain
administrator for the new location of your building.

e. Before the approval of your claim, the community

having jurisdiction over your building must:

(1) Adopt a permanent land use ordinanæ, or a
temporary moratorium for a period not to

exæed 6 months to be followed immediately
by a permanent land use ordinanæ, that is
consistent with the provisions specified in the
easement required in paragraph T.2.b. above.

b. Before approval of your claim, you must:

(2) Agree to declare and report any violations of
this ordinanæ to FEMA so that under Section
1316 of the National Flood Insurance Act of
1968, as amended, flood insuranæ to the
building can be denied; and

a. Lake flood waters must damage or imminently

threaten to damage your building.
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(3) Agree to maintain as deed-restricted, for
purposes compatible with open space or

agricultural or recreational use only, any
affected propert the community acquires an
interest in. These deed restrictions must be
consistent with the provisions of paragraph

T.2.b. above, except that, even if a certified
project protects the propert, the land use
restrictions continue to apply if the propert
was acquired under the Hazard Mitigation
Grant Program or the Flood Mitigation
Assistance Program. If a nonprofit land trust
organization receives the property as a

donation, that organization must maintain the
propert as deed-restricted, consistent with
the provisions of paragraph T.2.b. above.

f. Before the approval of your claim, the affected

State must take all action set forth in FEMA's

"Policy Guidance for Closed Basin Lakes."

g. You must have NFIP flood insurance coverage
continuously in effect from a date established by
FEMA until you file a claim under paragraph T.2. If
a subsequent owner buys NFIP insurance that
goes into effect within 60 days of the date of
transfer of title, any gap in coverage during that
60-day period will not be a violation of this
continuous coverage requirement. For the purpose
of honoring a claim under this paragraph T.2., we
will not consider to be in effect any increased

coverage that became effective after the date
established by FEMA. The exception to this is any
increased coverage in the amount suggested by
your insurer as an inflation adjustment.

h. This paragraph T.2. will be in effect for a
community when the FEMA Regional Director for
the affected region provides to the community, in

writing, the following:

(1) Confirmation that the community and the
State are in compliance with the conditions in
paragraphs T.2.e. and T.2.1. above; and

(2) The date by which you must have flood
insurance in effect.

U. Duplicate Policies Not Allowed

1. We will not insure your property under more than one
NFIP policy.

If we find that the duplication was not knowingly

created, we will give you written notice. The notice will
advise you that you may choose one of several
options under the following procedures:

a. If you choose to keep in effect the policy with the

earlier effective date, you may also choose to
add the coverage limits of the later policy to the
limits of the earlier policy. The change will
become effective as of the effective date of the
later policy.

b. If you choose to keep in effect the policy with the
later effective date, you may also choose to add
the coverage limits of the earlier policy to the
limits of the later policy. The change will be
effective as of the effective date of the later
policy.

In either case, you must pay the pro rata premium for
the increased coverage limits within 30 days of the
written notice. In no event will the resulting coverage
limits exceed the permissible limits of coverage under
the Act or your insurable interest, whichever is less.

We will make a refund to you, according to applicable
NFIP rules, of the premium for the policy not being
kept in effect.

2. Your option under Condition U. Duplicate Policies Not

Allowed to elect which NFIP policy to keep in effect
does not apply when duplicates have been knowingly
created. Losses occurring under such circumstances

will be adjusted according to the terms and conditions
of the earlier policy. The policy with the later
effective date will be canceled.

V. Loss Settlement

1. Introduction

This policy provides three methods of settling losses:
Replacement Cost, Special Loss Settlement, and
Actual Cash Value. Each method is used for a
different type of property, as explained in a.-c. below.

a. Replacement Cost loss settlement, described in
V.2. below, applies to a single-family dwellng
provided:

(1) It is your principal residence, which means
that, at the time of loss, you or your spouse
lived there for at least 80 percent of:

(a) The 365 days immediately preceding
the loss; or

(b) The period of your ownership, if you
owned the dwellng for less than 365
days; and

(2) At the time of loss, the amount of insurance
in this policy that applies to the dwellng is
80 percent or more of its full replacement
cost immediately before the loss, or is the
maximum amount of insurance available
under the NFIP.

b. Special loss settlement, described in V.3. below,

applies to a single-family dwellng that is a
manufactured or mobile home or a travel trailer.

c. Actual Cash Value loss settlement applies to a
single-family dwellng not subject to replacement
cost or special loss settement, and to the
propert listed in V.4. below.
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2. Replacement Cost Loss Settlement

The following loss settlement conditions apply to a
single-family dwellng described in V.1.a. above:

a. We will pay to repair or replace the damaged
dwellng after application of the deductible and
without deduction for depreciation, but not more
than the least of the following amounts:

(1) The building limit of liability shown on your
Declarations Page;

(2) The replacement cost of that part of the
dwellng damaged, with materials of like
kind and quality, and for like use; or

(3) The necessary amount actually spent to
repair or replace the damaged part of the
dwellng for like use.

b. If the dwelling is rebuilt at a new location, the

cost described above is limited to the cost that
would have been incurred if the dwellng had
been rebuilt at its former location.

c. When the full cost of repair or replacement is
more than $1,000 or more than 5 percent of the
whole amount of insurance that applies to the
dwelling, we will not be liable for any loss under
V.2.a. above or V.4.a.(2) below unless and until
actual repair or replacement is completed.

d. You may disregard the replacement cost
conditions above and make claim under this
policy for loss to dwellngs on an actual cash
value basis. You may then make claim for any
additional liability according to V.2.a., b., and c.
above, provided you notify us of your intent to do
so within 180 days after the date of loss.

e. If the community in which your dwellng is
located has been converted from the Emergency
Program to the Regular Program during the
current policy term, then we will consider the
maximum amount of available NFIP insurance to
be the amount that was available at the
beginning of the current policy term.

3. Special Loss Settlement

a. The following loss settlement conditions apply to
a single-family dwelling that:

(1) Is a manufactured or mobile home or a travel
trailer, as defined in 1I.8.6.b. and 11.8.6.c.;

(2) Is at least 16 feet wide when fully assembled
and has an area of at least 600 square feet
within its perimeter walls when fully
assembled; and

(3) Is your principal residence, as specified in
V.1.a.(1) above.

b. If such a dwellng is totally destroyed or
damaged to such an extent that, in our judgment,
it is not economically feasible to repair, at least to
its predamage condition, we will, at our
discretion, pay the least of the following amounts:

(1) The lesser of the replacement cost of the
dwellng or 1.5 times the actual cash
value, or

(2) The building limit of liability shown on your
Declarations Page.

c. If such a dwellng is partially damaged and, in

our judgment, it is economically feasible to repair
it to its predamage condition, we will sette the
loss according to the Replacement Cost
conditions in paragraph V.2. above.

4. Actual Cash Value Loss Settlement

The types of property noted below are subject to
actual cash value (or in the case of V.4.a.(2) below,
proportionailloss settlement.

a. A dwellng, at the time of loss, when the amount

of insurance on the dwellng is both less than 80
percent of its full replacement cost immediately
before the loss and less than the maximum
amount of insurance available under the NFIP.
In that case, we will pay the greater of the

following amounts, but not more than the amount
of insurance that applies to that dwelling:

(1) The actual cash value, as defined in 11.8.2.,
of the damaged part of the dwellng; or

(2) A proportion of the cost to repair or replace
the damaged part of the dwellng, without
deduction for physical depreciation and after
application of the deductible.

This proportion is determined as follows: If
80 percent of the full replacement cost of the
dwellng is less than the maximum amount
of insurance available under the NFIP, then

the proportion is determined by dividing the
actual amount of insurance on the dwelling
by the amount of insurance that represents
80 percent of its full replacement cost. But if
80 percent of the full replacement cost of the
dwellng is greater than the maximum
amount of insurance available under the
NFIP, then the proportion is determined by

dividing the actual amount of insurance on
the dwelling by the maximum amount of
insurance available under the NFIP.

b. A two-, three-, or four-family dwellng.

c. A unit that is not used exclusively for single-

family dwellng purposes.
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d. Detached garages. a. Footings, foundations, piers, or any other
structures or devices that are below the
undersurface of the lowest basement floor and
support all or part of the dwellng;

e. Personal propert.

f. Appliances, carpets, and carpet pads.

g. Outdoor awnings, outdoor antennas or aerials of
any type, and other outdoor equipment.

b. Those supports listed in V.5.a. above that are
below the surface of the ground inside the
foundation walls if there is no basement; and

h. Any propert covered under this policy that is
abandoned after a loss and remains as debris
anywhere on the described location.

c. Excavations and underground flues, pipes,
wiring, and drains.

i. A dwellng that is not your principal residence.
The Coverage D - Increased Cost of Compliance limit
of liability is not included in the determination of the
amount of insurance required.

5. Amount of Insurance Required

To determine the amount of insurance required for a
dwellng immediately before the loss, do not include
the value of:

VII. LIBERALIZATION CLAUSE

If we make a change that broadens your coverage under
this edition of our policy, but does not require any
additional premium, then that change will automatically
apply to your insurance as of the date we implement the

change, provided that this implementation date falls within
60 days before, or during, the policy term stated on the
Declarations Page.

iX. WHAT LAW GOVERNS

This policy and all disputes arising from the handling of
any claim under the policy are governed exclusively by
the flood insurance regulations issued by FEMA, the

National Flood Insurance Act of 1968, as amended (42
U.S.C. 4001, et seq.), and Federal common law.

IN WITNESS WHEREOF, we have signed this policy below and hereby enter into this Insurance Agreement.

~;;.c9.~
David i. Maurstad
Acting Administrator, National Flood Insurance Program
Federal Emergency Management Agency
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CLAIM GUIDELINES IN CASE OF A FLOOD

For the protection of you and your family, the following claim guidelines are provided by the National Flood
Insurance Program (NFIP). If you are ever in doubt as to what action is needed, consult your insurance
representative or call the NFIP toll-free at 1-800-638-6620 or on the TOO line at 1-800-447-9487.

Know your insurance representative's name and telephone number. List them here for fast reference:

Insurance Representative

Representative's Phone Number

. Notify us or your insurance representative, in writing, as soon as possible after the flood.

. If you report to your insurance representative, remind him or her to assign the claim to an NFIP-

approved claims adjuster. The NFIP pays for the services of the independent claims adjuster assigned
to your claim.

. Determine the independent claims adjuster assigned to your claim and contact him or her if you have

not been contacted within 24 hours after you reported the claim to your insurance representative.

. As soon as possible, separate damaged property from undamaged propert so that damage can be

inspected and evaluated.

. Discuss with the claims adjuster any need you may have for an advance or partial payment for your

loss.

. To help the claims adjuster, try to take photographs of the outside of the premises showing the flooding

and the damage and photographs of the inside of the premises showing the height of the water and the
damaged propert.

. Place all account books, financial records, receipts, and other loss verification material in a safe place

for examination and evaluation by the claims adjuster.

. Work cooperatively and promptly with the claims adjuster to determine and document all claim items.
Be prepared to advise the claims adjuster of the cause and responsible party(ies), if the flooding
resulted from other than natural cause.

. Make sure that the claims adjuster fully explains, and that you fully understand, all allowances and
procedures for processing claim payments on the basis of your proof of loss. This policy requires you to
send us detailed proof of loss within 60 days after the loss.

. Any and all coverage problems and claim allowance restrictions must be communicated directly from

the NFIP. Claims adjusters are not authorized to approve or deny claims; their job is to report to the
NFIP on the elements of flood cause and damage.

At our option, we may accept an adjuster's report of the loss instead of your proof of loss. The adjuster's
report will include information about your loss and the damages to your insured propert. You must sign the
adjuster's report. At our option, we may require you to swear to the report.

FEMA Form 81-34 (5/03) F-122 (10/04)
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