
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

ROBERT R. GAGNÉ PLAINTIFF

V. CASE NUMBER 1:06-cv-00711-LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY
& EXPONENT, INC., ET AL. DEFENDANTS

PLAINTIFF’S MOTION TO RECONSIDER RULINGS IN 
PRIOR CASES ON THE EFFECT OF AN

INSURED’S CASHING CHECKS OFFERED BY STATE FARM DRAWN ON 
FEDERAL FLOOD INSURANCE FUNDS

COMES NOW, Plaintiff Robert R. Gagné, by and through counsel of record and files his 

Motion to Reconsider Rulings in Prior Cases on the Effect of an  Insured’s Cashing Checks 

Offered by State Farm Drawn on Federal Flood Insurance Funds.  In support of this motion, 

Plaintiff would show the court as follows:

1. Robert Gagné purchased both a homeowners policy and flood insurance on his home and 

its  contents through his State Farm agent.   State Farm under administer  both policies 

including the NFIP policy. 

2. When Gagné’s home was destroyed by Hurricane Katrina, he promptly contacted State 

Farm and reported the loss.  In reporting this loss, he did not make any representations 

that any part of his home was destroyed or damaged by flood or by storm surge.  He 

simply reported the loss and requested that State Farm send an adjuster out. 

3. State Farm’s adjuster made a decision to pay Gagné the limits of the federal flood policy 

without Gagné making any statement as to how his home was destroyed by the hurricane 

or submitting a sworn proof of loss or a claim form stating the cause of the loss.  In fact, 
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Gagné noted  in  his  September  1,  2005  application  to  FEMA to  that  his  home  was 

destroyed by wind. (See Exhibit  3,  FEMA Application dated 9/1/05).   Before Gagné 

accepted the check, State Farm’s adjuster told Gagné that the check was just a way to 

quickly get him some of the money that would be due to him under one of the policies he 

had purchased through State Farm without having to wait for a determination of the cause 

of the loss.  State Farm’s adjuster  assured Gagné that accepting the check would not 

affect his claim under the State Farm homeowner’s policy in any way.  She represented to 

Gagné that once an investigation and determination of the cause of the loss had been 

made, the money Gagné received would be allocated to the appropriate policy by State 

Farm and the remaining funds due would be paid from the appropriate policy.  Gagné 

relied on these representations in accepting the check, particularly the representation that 

accepting  the  check would  not  be  used  against  him in  handling  his  claim under  his 

homeowner’s  policy.   (See Exhibit  1  Gagné deposition 6/6/07,  pgs.  59-69;  Exhibit  2 

Gagné deposition  7/21/08,  pgs.  30-32  &  137-138;  and  Exhibit  4,  Adjuster  Rachael 

Savoy's Admission in deposition on 6/17/08, pgs. 147-148). 

4. In some recent Hurricane Katrina insurance cases, this court has made statements and 

rulings indicating that where plaintiffs have been paid flood insurance benefits, they may 

be estopped from denying that their insured property was damaged by storm surge to the 

extent of the amount of the flood benefits paid.  This court has said this estoppel is based 

on the fact that receipt of flood insurance benefits constitutes an admission that some 

damage was caused to their homes by flooding.   See e.g., Holmes v. Meritplan Ins. Co., 

Civil  Action  No.  1:07cv680-LTS-  RHW,  2008  U.S.  Dist.  LEXIS  87798  (SD  Miss. 
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October 16, 2008) and cases cited therein.

5. Gagné respectfully requests  this  court  to  reconsider  its  earlier  rulings,  at  least  to  the 

extent that those rulings might be used to limit evidence Gagné may seek to introduce 

tending to show that his home was a total loss as a result of covered perils prior to the 

arrival  of  the  storm surge.   Gagné does  not  believe  that  the  plaintiffs  in  the  cases 

involving  the  prior  rulings  on  this  point  have  brought  to  the  court’s  attention  the 

appropriate law regarding the prerequisites for either precluding a party from taking a 

particular  position  or  offering  evidence  in  support  of  that  position  under  the  law 

concerning  either  judicial  admissions  or  judicial  estoppel  nor  have  they  had  such 

compelling factual testimony including an admission by State Farm's flood adjuster.  

6. In addition to the arguments made in the memorandum in support  of this motion not 

being brought to the court’s attention in the prior cases, Gagné believes that recent 5th 

Circuit  decisions  discussed  in  the  supporting  memorandum  addressing  judicial 

admissions and judicial estoppel decided after at least some of this court’s decisions, and 

not referenced in any of the prior decisions, indicate that a reconsideration of this issue is 

appropriate.

7. Robert Gagné is not seeking to recover from both policies for a similar loss.  He simply 

wants State Farm to live up to their promise to him.  If a determination is made by the 

finder  of  fact  that  the  entire  home  was  destroyed  by  covered  losses  under  his 

homeowner's policy, he will expect the court to direct State Farm to reimburse the NFIP 

program for  the  funds  they  improperly  paid  him  prior  to  (by  their  own  admission) 

determining causation of the loss of his property.
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WHEREFORE PREMISES CONSIDERED, Plaintiff Robert Gagné requests this court to enter 

an order precluding State Farm from asserting that Gagné is estopped or precluded from offering 

evidence tending to establish prior to the arrival of the storm surge, his property suffered a total 

loss  from covered  perils.   Gagné also  requests  this  court  to  enter  a  ruling  that  Gagné may 

introduce  evidence  concerning  the  representations  made  by  State  Farm’s  adjustor  when  it 

delivered the check drawn on federal flood insurance funds to Gagné.  Finally, Gagné requests 

that the finder of fact make a determination as to cause of the loss of his property and that the 

appropriate  policies  of  insurance  be  either  credited  or  debited  with  monies  based  upon  the 

Court's ultimate causation determinations.

Respectfully submitted this 4th day of December, 2008.

Robert Gagné, Plaintiff

By: William F. Merlin, Jr.
William F. Merlin, Jr., MSB 102390
777 S. Harbour Island Blvd., Ste 950
Tampa, FL 33602
(813) 229-1000
wmerlin@merlinlawgroup.com

By: /s/ Jesse B. Hearin, III__
Jesse B. Hearin, III, PHV 
USDC, So. Dist. Bar 44802
La. State Bar 22422
1009 Carnation St. Ste E
Slidell, LA 70460
Tel: (985) 639-3377
jbhearin@gmail.com
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CERTIFICATE OF SERVICE

COMES NOW the Plaintiff, Robert R. Gagné, by and through counsel, hereby certify that 

I filed the foregoing  PLAINTIFF’S MOTION TO RECONSIDER RULINGS IN PRIOR 

CASES ON THE EFFECT OF AN INSURED’S CASHING CHECKS OFFERED BY 

STATE FARM DRAWN ON FEDERAL FLOOD INSURANCE FUNDS with the Clerk of 

the Court using the ECF system which will send notification of such filing to ECF participants of 

record. 

SO NOTICED  this 4th day of December, 2008.

By: /s/ Jesse B. Hearin, III__
Jesse B. Hearin, III
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