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A federal jury in New Orleans agreed
with a Louisiana couple who main-
tained that Hurricane Katrina’s winds,
not floodwaters, destroyed their Port
Sulphur home and that their insurer,
State Farm, acted in bad faith when it
failed to timely initiate, adjust and pay
their insurance claim.
The case, Kodrin v. State Farm

Insurance Co., et al., No. 06-8180, (E.D.
La., 11/7/07) was the first jury verdict
against State Farm in federal court in
Louisiana and only the second jury
verdict in federal court against any
insurer in the state, according to the
Kodrins’ attorney and LAJ member,
John Redmann of Law Office of John
W. Redmann, PLC, New Orleans.
After a two-day trial, the jury award-

ed the Kodrins about $200,000 for wind
damage, which was the maximum
under their policy, and almost $10,000 in
living expenses. The jury also awarded
the couple $150,000 in penalties under
La. R.S. 22:658 and La. R.S. 22:1220, but
Redmann says his office submitted an
argument to U.S. District Court Judge
Carl J. Barbier maintaining that those
penalty awards should be higher and
seeking attorney fees as triggered
under the law.
After Hurricane Katrina, a slab was

all that remained of the Kodrins’ home,
which sat 12 miles from where the hur-
ricane’s eye made landfall. The proper-
ty was Judy Kodrins’ family home and

her relatives donated it to her so that
she and her husband could care for her
terminally ill mother there.
The detailed analysis of the Kodrins’

causation expert, Neil Hall of Slidell,
not only showed that wind was the sole
cause of the damage to the home, but
Hall also opined that it would be hard to
conceive of how flood could have even
done the damage, Redmann said.
He added that State Farm discounted

Hall’s report, did not offer the couple
any payment from their homeowners
policy until shortly before trial, and
tried to get the couple to take $70,000 in
federal funds through a flood policy
State Farm had also provided.
Redmann characterized the testimo-

ny of State Farm’s climatologist as
“insulting,” particularly when, accord-
ing to Redmann’s recollection of the tes-
timony, the climatologist referred to
Katrina as being a Category 2 storm
when it made landfall.
Redmann says he also recalls a State

Farm representative admitting at trial
that its adjusters were told that when
confronted with loss situations in
which both flood and wind had played a
part in the damages and the adjusters
could not be certain which had caused
the destruction, the adjusters should
blame the destruction on flood.
Redmann said he remembers the rep-

resentative also admitting to the exis-
tence and effect of a “wind/water proto-

col,” in effect directing the same result.
The representative said this was appro-
priate because the homeowners policy
would not cover any part of the loss
in such situations due to the anti-
concurrency provisions in the policies.
Redmann suggested the jaws of

some jurors dropped at this point in
the testimony.
He said that during the lawsuit he

was able to obtain information that will
be helpful to other attorneys prosecut-
ing similar cases against State Farm,
and he looks forward to sharing that
information with them.
Before Katrina, Michael Kodrin

worked as a marina manager. Because
that facility was also destroyed by the
hurricane, he was left without a job. In
addition, Judy Kodrin’s mother died
less than two months after Katrina and
her own breast cancer returned. State
Farm’s refusal to timely pay the couple
meant that the Kodrins did not have the
insurance money when they really
needed it, Redmann said.
“It never was about the money for us.

It was about justice more than any-
thing,” the Associated Press quoted
Judy Kodrin as saying after the jury
returned its verdict.
Maggie Madere, an associate with

Law Office of John W. Redmann, PLC,
served as co-counsel for the Kodrins.
She also is an LAJ member.

Jury sides with Port Sulphur couple
in lawsuit against State Farm

The judicial interest rate for the 2008
calendar year is 8.5 percent per annum.
According to La. R.S. 13:4202(B)(1),

the Louisiana commissioner of finan-
cial institutions annually determines
and publishes the judicial interest rate
for the next year. The statute mandates
that “[t]he commissioner of financial
institutions shall ascertain, on the first
business day of October each year, the
Federal Reserve Board of Governors
approved ‘discount rate’ published
daily in The Wall Street Journal. The
effective judicial interest rate for the
calendar year following the calculation
date shall be three and one-quarter per-
centage points above the discount rate
as ascertained by the commissioner.”
Judicial interest rates for all periods

through Dec. 31, 2008, are:

Time period Rate
Jan. 1-Dec. 31, 2008 8.50%
Jan. 1-Dec. 31, 2007 9.50%
Jan. 1-Dec. 31, 2006 8.00%
Jan. 1 Dec. 31, 2005 6.00%
Jan. 1-Dec. 31, 2004 5.25%
Jan. 1-Dec. 31, 2003 4.50%
Jan. 1-Dec. 31, 2002 5.75%
Jan. 1-Dec. 31, 2001 8.241%
Jan. 1-Dec. 31, 2000 7.285%
Jan. 1-Dec. 31, 1999 6.73%
Jan. 1-Dec. 31, 1998 7.60%
Aug. 1-Dec. 31, 1997 7.90%
Jan. 1-July 31, 1997 9.25%
Jan. 1-Dec. 31, 1996 9.75%
Jan. 1-Dec. 31, 1995 8.75%
Jan. 1-Dec. 31, 1994 7.00%
Jan. 1-Dec. 31, 1993 7.00%
Jan. 1-Dec. 31, 1992 9.00%
Jan. 1-Dec. 31, 1991 11.00%
Jan. 1-Dec. 31, 1990 11.50%
Jan. 1-Dec. 31, 1989 11.50%
Jan. 1-Dec. 31, 1988 9.75%
Sept. 11, 1981-Dec. 31, 1987 12.00%
Sept. 12, 1980-Sept. 10, 1981 10.00%
Prior to Sept. 12, 1980 7.00%

A link to a judicial interest rate cal-
culator created by Charles D. Elliott is
available on www.lafj.org under “Web
links” in the site’s navigation bar. The
calculator’s Web address is
http://www.lsba.org/newintcalc.htm.

Judicial interest
rate for 2008
is 8.5 percent

Mardi Gras is early in 2008 and so is LAJ’s 2008 Winter
Ski Seminar, Feb.2-4, 2008, at The Gant, Aspen, Colo.
LAJ’s fun and productive Winter Ski Seminar combines

excellent late-afternoon and early-evening CLE presenta-
tions with plenty of time to enjoy the slopes and the
Aspen area with your family.
The timing for this year’s event varies somewhat from

past years. With an earlier Saturday-Monday schedule,
this year’s event gives participants the opportunity to
make it to Louisiana for Fat Tuesday or have a Mardi Gras
in the mountains.
In addition to hosting skiing/snowboarding on four

area mountains with more than 4,000 acres of terrain,
the Aspen area offers snowshoeing, snowmobile rides,
sleigh rides, snowcat powder tours, Nordic skiing, fly
fishing, hot air balloon rides, ice skating, spa treatments
and shopping.
Other Aspen-area attractions include tours of the

Wheeler Opera House and Smuggler Mine; dozens of art
galleries, including the Aspen Art Museum, Wheeler-
Stallard House Historical Museum and Anderson Ranch
Center; the Joan and Irving Harris Concert Hall; and
Community Theatre productions.
Registration fee for all seminar participants is $492. You

may register by phone, (800) 354-6267 or (225) 383-5554, or
online at www.lafj.org. Watch the Web site and your e-mail
for updates on speakers and their topics.
Conference participants interested in staying at The

Gant should contact the resort directly by calling (800)
345-1471.
The Gant is one of Aspen’s finest condominium resorts

and offers all the comforts of home plus the services of a
fine hotel. Luxury Colorado condominiums are available
in a variety of sizes that range from one to four bedrooms
and include full kitchens, fireplaces, balconies and more.

The facility also offers the conveniences of valet and
bell service, personalized concierge and complimentary
in-town transportation. The Gant is located on five land-
scaped acres and is just a short stroll from exhilarating
skiing and downtown Aspen’s shopping, world-class din-
ing, nightlife and cultural attractions.
Guests at The Gant also can enjoy its year-round heat-

ed outdoor pools, saunas, hot tubs, fitness facility and
tennis courts.

2008 Winter Ski Seminar in early
February; so make plans now to attend



PAGE 2 LOUISIANA ADVOCATES • December 2007

For fiscal year 8/01/07-7/31/08
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Lawyer’s Creed
Louisiana Association for Justice

I. I revere the Law, the Civil Justice System, and
the profession, and I pledge that in my private
and professional life, and in my dealings with
fellow members of the Bar, I will uphold the
dignity and respect of each in my behavior
toward others.

II. In all dealings with fellow members of the Bar,
I will be guided by a fundamental sense of
integrity and fair play; I know that effective
advocacy does not mean hitting below the belt.

III. I will not abuse the Civil Justice System or the
Profession by pursuing or opposing discovery
through arbitrariness or for the purpose of
harassment or undue delay.

IV. I will not seek accommodation from a fellow
member of the Bar for the rescheduling of any
Court setting or discovery unless a legitimate
need exists. I will not misrepresent conflicts, nor
will I ask for accommodation for the purpose of
tactical advantage or undue delay.

V. In my dealings with the Court and my fellow
counsel, as well as others, my word is my bond.

VI. I will readily stipulate the undisputed facts to
avoid needless cost and inconvenience to any
party and will work with opposing counsel to
reduce the expense of litigation.

VII. I recognize that my conduct is not governed
solely by the Rules of Professional Conduct, but
also by standards of fundamental decency and
courtesy.

VIII. I will strive to be punctual in communi-
cations with others and in honoring scheduled
appearances, and I will recognize that neglect
and tardiness are demeaning to me and to the
Profession.

IX. If a fellow member of the Bar makes a just
request for cooperation, or seeks scheduling
accommodation, I will not arbitrarily or
unreasonably withhold consent.

X. I recognize that effective advocacy does not
require antagonistic or obnoxious behavior, and
as a member of the Bar, I pledge to adhere to the
higher standard of conduct which we, our clients,
and the public may rightfully expect.
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“Image is everything, insurers say”
The Times Picayune, New Orleans;
Nov. 3, 2007

“Jury sides with policyholders in Katrina suit
against State Farm”
The Associated Press; Nov. 7, 2007

“Louisianians have been wronged too much
already when it comes to insurance.”
Editorial, “Consumers get stood up;”
The Times Picayune, New Orleans;
Nov. 16, 2007

The insurance industry has a public
relations problem.
This statement is neither a mere per-

sonal observation nor loose conjecture.
Industry executives publicly acknowl-
edge that a percentage of the general
public has a negative opinion of the
insurance industry and does not believe
insurers will stand by them when disas-
ter strikes.
Even as the profits of the insurance

industry skyrocketed to more than $63
billion in 2006 the highest profit mar-
gin ever recorded in the history of the
industry unfavorable media headlines
were apparently not enough to generate
widespread negative public reaction.
It took more than that. In 2001

Americans witnessed terrorist attacks.
During years that followed, we saw
regional disasters in the form of earth-
quakes, huge hurricanes, bands of
killer tornadoes, wildfires and exten-
sive flooding. However, it wasn’t until
after the disastrous hurricanes of 2005
that public opinion of the insurance
industry fell into a downward spiral.
Hundreds of thousands of residents

along the Gulf Coast felt the blows of
those destructive storms. For many,
their shock and grief after the storms
turned into disbelief and anger when
they learned that their insurance
claims were denied or that their insur-
ers would pay only a small fraction of
the total damage. The claims they filed
with the hope of rebuilding would not
provide the help they expected and des-
perately needed.
Millions of policyholders along the

East Coast were also swept up in some
of the controversial post-hurricane
issues. Some consumers’ policies were
revised to restrict coverage. Others
faced non-renewal of policies or saw
their premiums increased to the point
of being unaffordable.
The advertising branding of insur-

ance companies as “good hands” and
“good neighbors” could no longer coun-
teract growing public distrust.
One year after Hurricane Katrina,

the Insurance Information Institute
(I.I.I.) issued a news release that report-
ed overall customer satisfaction.
I.I.I. reported “nearly 95 percent of

homeowners insurance claims have
been settled in Louisiana and
Mississippi, insurance companies have
paid billions in storm damage claims
and the vast majority of homeowners
in both states say they are satisfied with
their insurance company.”
The news release cited results of a poll

conducted by internationally recognized
IPSOS Public Affairs that said 89 per-
cent of homeowners in Louisiana and

93 percent in Mississippi are “satisfied
with their insurance company.” The
poll results acknowledged that “satisfac-
tion numbers are slightly higher
inland” and that fewer than 2 percent of
homeowners’ claims in Louisiana and
Mississippi were in mediation or litiga-
tion. A disclaimer explained that the
estimate did not include claims filed
with the Louisiana Citizens Property
Insurance Corporation or the National
Flood Insurance Program.
Just a little more than a year after

this news release stated that most cus-
tomers were satisfied with their insur-
ers, a different message came along. In
early November 2007 the president of
the Property Casualty Insurers
Association of America told industry
executives at an annual meeting that
the industry has a problem.
David Sampson, PCI president,

announced that repairing the industry’s
damaged public reputation will be a top
priority. According to a PCI media state-
ment, Sampson told industry execs, “We
must work hard to change the view that
insurers are consumers’ enemy.”

The industry also heard from top-gun
public relations consultant and strate-
gist Frank Luntz. You may remember
that Luntz is credited as the author of
Newt Gingrich’s “Contract with
America” in 1994. Luntz is recognized
as the strategist responsible for coach-
ing “tort reformers” on which words
and phrases would best push their
agenda to demonize trial lawyers and
sway public opinion toward “reform-
ing” the civil justice system.
For example, Luntz compiled a play-

book containing vocabulary guidelines
for “lawsuit abuse words that work.”
One recommendation was to refrain
from using the term “trial lawyer” and
instead say “personal injury lawyer.”
He advised, “If you want to get the frill
bang for the buck, call them ‘predatory
personal injury lawyers.’”
Another one of Luntz’s tips advise:

“Never say: Tort Reform. Instead say:
Lawsuit Abuse Reform.”
Insurance officials in Canada openly

acknowledged a negative public image a
couple of years earlier than their U.S.
counterparts. However, they did not
blame natural disasters, high profits or
trial lawyers.
Executive Robert Carter of the

Insurance Brokers Association of
Ontario is quoted in the March 2005
issue of The Insurance Journal: “The

damage was done in ’02/’03. It’s noth-
ing to do with profits. It has to do with
how we treated people in buying their
insurance and how we treated them at
claim time.”
So what’s the real story on why some

insurers in the United States are now
placing high priority on public rela-
tions damage control?
On Nov. 7 the New Orleans Times-

Picayune reported that a PCI communi-
cations spokesman said the industry is
“serious” about repairing its negative
image because “its bad rap with proper-
ty owners is making it difficult for
industry representatives to get an audi-
ence with lawmakers and accomplish
their public policy goals.”
We can expect that insurance indus-

try operatives and lobbyists will work
from an ambitious legislative agenda for
2008. We’ve seen in past years that a com-
prehensive agenda is usually drawn to
target specific states and issues. Several
likely areas of focus come to mind. Right
now, insurers are displeased with recent
verdicts in some hurricane-related litiga-
tion that found some insurers guilty of
bad faith practices.
Also, the outcome of elections in

some states, especially those that have a
Democratic majority, will likely put
those areas on the radar for “reform.”
Several states, including Louisiana,
have elections for Supreme Court and
U.S. Senate seats coming up in 2008.
The insurance industry will also like-

ly team up with allies to fight any chal-
lenge to “tort reform” laws that have
already been passed. What this means,
of course, is that vast sums of money
will be pumped into the state by anti-
civil justice entities.
As we head into 2008, let’s work to

strengthen the civil justice system. As
an LAJ member you can help assure
that clients who are injured by miscon-
duct and negligence through no fault of
their own can get justice in the court-
room even when taking on rich and
powerful corporate interests.
Our work in representing clients is

important. The court system is the only
place where citizens can hold wrongdo-
ers accountable. The right to seek jus-
tice in the courts must be preserved and
protected from further erosion. As
plaintiff attorneys we believe in this
fundamental right.
The American public does, too.

The insurance industry’s
black eye

Conrad
S.P.
Williams
III
President,
Louisiana
Association
for Justice

President’s
Column

Louisiana Association for Justice is the
preeminent organization in Louisiana advancing
the mission of trial lawyers to promote justice for
the public good.
Articles or opinions expressed in Louisiana

Advocates reflect the views of the individual
authors and do not necessarily represent the
official position of Louisiana Association for
Justice. Louisiana Advocates accepts articles for
publication. To submit suggestions or articles for
review, please contact Louisiana Advocates at the
address above.

Louisiana Advocates reserves the right to
accept or reject proposed advertising. All
advertising copy is the sole responsibility of the
advertisers. Printing of advertising in Louisiana
Advocates does not imply endorsement by
Louisiana Association for Justice.

Louisiana Advocates © Copyright 2007, Louisiana
Association for Justice. No part of this publication may
be reproduced or copied in any form without prior writ-
ten approval of Louisiana Association for Justice.

President’s
Column

Post the date and location for your upcoming trial or
oral argument on the LAJ Web site’s member trial calen-
dar. Adding a trial to the calendar gives other members
the opportunity to attend trials of interest.
A link to the LAJ trial calendar is available on the

home page of www.lafj.org. The trial calendar page
includes a link to the calendar’s online submission form.
The online submission form requires the entry of only

seven pieces of information: date, type of case (i.e., insur-
ance, auto tort, medmal, etc.), expected length, plaintiff
attorney, defense counsel, judge and court.
If you submit a trial calendar entry and something about

the entry changes, please let LAJ know. A link that you can
use to contact LAJ about trial calendar changes is on the
trial calendar page.

Take advantage of the member trial calendar
on LAJ’s Web site, www.lafj.org

The court system is

the only place

where citizens can hold

wrongdoers accountable.

The right to seek justice

in the courts must be preserved

and protected

from further erosion.



To check for CLE compliance
All Louisiana-licensed attorneys are

required to earn 12.5 CLE hours by Dec.
31 of each year, including one hour each
of ethics and professionalism.
Attorneys admitted to the Louisiana
bar in 2006 also must earn 12.5 hours,
including a minimum of eight hours of

ethics, professionalism or law office
management, by Dec. 31.
To check your CLE record for compli-

ance, go to the MCLEWeb site,
www.lascmcle.org, for individual tran-
script information, out-of-state course
application forms and forms for teach-
ing and publishing credit.
According to LSBA, the application

form for attorneys claiming an exemp-
tion will be available online after Dec. 1.
Attorneys claiming exemptions must
file annually. All compliance records
must be submitted to the MCLE Office
no later than Jan. 31, 2008, to avoid the
delinquency penalty. Questions regard-
ing MCLE compliance should be direct-
ed to (504) 828-1414.

State Supreme Court extends
emergency pro bono rule
Louisiana Supreme Court Chief

Justice Pascal J. Calogero Jr. in October
signed an order extending the supple-
mental emergency pro bono civil legal
assistance rule, as amended, which per-
mits non-admitted lawyers to provide
limited pro bono civil legal services to
victims of hurricanes Katrina and Rita
under restricted circumstances. The
extension remains in effect through
Dec. 31, 2008.
The Louisiana State Bar Association

requested the extension of the rule,
which the high court originally
approved on Jan. 26, 2006, and amended
on July 7, 2006.

Read any good books?
As an Amazon.com associate,

Louisiana Association for Justice is
always looking for good books and prod-
ucts to feature in its Amazon.com store.
If you have an item you think would
interest members and other visitors to
www.lafj.org, e-mail your suggestion to
cblanchard@lafj.org.
Remember that when you link to

Amazon.com through your associa-
tion’s Web site, LAJ earns non-dues rev-
enue on all your purchases.

New contact information
for your firm, home?
If you’ve recently changed any of

your contact information for your office
or home, please let us know so that we
can update the member database.
Send your changes to info@lafj.org or

P.O. Box 4289, Baton Rouge, LA 70821 or
call us at (800) 354-6267 or (225) 383-5554.

LAJ office available to you
Your LAJ office is available to you. In

addition to providing you with a place
to work and make phone calls, we offer
a spacious conference room and
Internet access.
To reserve the LAJ conference room,

phone (800) 354-6267 or (225) 383-5554.

Success for a client?

Louisiana Advocateswould like to
publish your verdicts and settlements
news. If you have a recent verdict or
settlement or other success in court
that you would like to report, call LAJ
at (800) 354-6267 or (225) 383-5554 and
request a copy of the verdicts and set-
tlements reporting form.
A verdicts and settlements reporting

form is also available on www.lafj.org.
A link to a pdf version of the form is
posted in the Web site’s “member
library.” Once you complete a form,
mail it to LAJ (P.O. Box 4289, Baton
Rouge, La. 70821) or fax it to (800) 380-
6267 or (225) 387-1993.

Calendar of Events
Last Chance CLE Program
Dec. 13 14 (Thursday Friday)
Sheraton New Orleans Hotel
New Orleans, La.

CLE à la Carte
Dec. 27 28 (Thursday Friday)
Windsor Court Hotel, New Orleans, La.
Hilton Capitol Center Hotel, Baton Rouge, La.

Winter Ski Seminar 2008
Feb. 2 4 (Saturday Monday)
The Gant, Aspen, Colo.

Seminar programs are subject to change.
In the event you cannot attend, the program
manual will be mailed to you after the seminar.

SeminarWeb Live! Programs
Note: LAJ partners with TrialSmith to provide
SeminarWeb Live! programs, which are
Internet based presentations. Online regis
tration for these and LAJ’s traditional CLE
programs is available through www.lafj.org.

Understanding Medicare and
Medicare Advantage Lien Claims
and Balance Billing
Dec. 4 (Tuesday), 11 a.m., CT

Avoiding Legal Malpractice
Dec. 12 (Wednesday), Noon, CT

Performing Background Checks on
Prospective Jurors: Quickly, Quietly
and Cost Effectively
Dec. 13 (Thursday), Noon, CT

Litigation Funding:
Benefits and Pitfalls
Dec. 17 (Monday), 11 a.m., CT

Plaintiff Direct Exams:
“The Oprah Way”
Dec. 18 (Tuesday), 11 a.m., CT

Kids & Cars: Automakers’
Neglect of Child Safety
Dec. 19 (Wednesday), 3 p.m., CT

Airbag Litigation Update
Dec. 20 (Thursday), 11 a.m., CT

Richard A. “Ricky” Breaux
LAJ member Richard A. “Ricky”

Breaux died on Nov. 10 in Houma. He
was 52 and practiced law in Houma
since 1981.
Breaux was a former member of the

LAJ Board of Governors, a past presi-
dent of the Terrebonne Parish Bar
Association and a member of the
American Association for Justice,
Louisiana State Bar Association Ethics
Committee and Fifth Circuit Federal
Bar Association. He also was a com-
mentator at St. Francis de Sales
Catholic Church, a past president of
Vandebilt Terrier Club, a past member
of St. Francis de Sales School Board
and a former member of Houmas and
Terrebonne Carnival Krewe.
Breaux was named to the top 50 foot-

ball players at Vandebilt Catholic High
School and was a past president of
Dixie Youth Baseball Association and a
member of the Italian Society.
His survivors include his wife,

Ursula Marcello Breaux; parents,
Richard “Dick” Breaux, Ph.D., and
Laurel Watkins Breaux; a son, Richard
Christopher Breaux; and a daughter,
Natalie Breaux Rivera, and her hus-
band, Todd.
In lieu of flowers, the family request-

ed memorials to St. Francis de Sales
School, Vandebilt Catholic High School
or Children’s Hospital.

Update: LAJ members
in 2008 Best Lawyers
In addition to those members noted

in the November 2007 issue of
Louisiana Advocates, the following LAJ
members were selected by peers for
inclusion in Woodward/White Inc.’s
The Best Lawyers in America 2008:

• Appellate Law: Russ M. Herman

of Herman, Herman, Katz &
Cotlar, New Orleans

• Family Law: Steven J. Lane of
Herman, Herman, Katz & Cotlar,
New Orleans

• Insurance Law: William D.
Treeby of Stone PigmanWalther
Wittmann, New Orleans

• International Arbitration:
Thomas K. Foutz of ADR inc.,
Metairie

• Maritime Law: Lawrence N.
Curtis of Larry Curtis, APLC,
Lafayette; James P. Roy of
Domengeaux Wright Roy &
Edwards, Lafayette; Bob F.
Wright of Domengeaux Wright
Roy & Edwards, Lafayette

• Mass Tort Litigation: Russ M.
Herman of Herman, Herman,
Katz & Cotlar, New Orleans

• Personal Injury Litigation: Paul
H. Dué of Dué, Price, Guidry,
Piedrahita & Andrews, PA, Baton
Rouge; Russ M. Herman of

Herman, Herman, Katz & Cotlar,
New Orleans

• Product Liability Litigation: Paul
H. Dué of Dué, Price, Guidry,
Piedrahita & Andrews, PA, Baton
Rouge

Editor’s note: The Best Lawyers Web site
allows non subscribers to see only the names
of those attorneys who have purchased links to
their firm pages. The publication did not
respond to LAJ’s request for a complete list of
all Louisiana attorneys on the list.

LAJ members officers
of Lafayette bar
Two LAJ members were elected to

leadership positions in the Lafayette
Parish Bar Association.Miles Matt of
Miles A. Matt, APLC, is the group’s
president and Rebekah R. Huggins of
The Glenn Armentor Law Corporation
is its president-elect.

PAGE 4 LOUISIANA ADVOCATES • December 2007

Hats Off

Bulletin
Board and
Calendar
of Events

BATON ROUGE
Erika Nicole Williams
Modica, Dowden & Cascio

BEAUMONT, TEXAS
Hal A. LaPray Jr.
Packard Packard & LaPray

Daniel W. Packard
Packard Packard & LaPray

LAKE CHARLES
Alvin D. Hunt
Hunt Law Firm, LLC

METAIRIE
Don M. Richard
Don M. Richard, Attorney

MONROE
Lakeisha J. Johnson
The Johnson Firm, LLC

NEW IBERIA
Marcus A. Bryant
David Groner, PLC

NEW ORLEANS
Norton J. Arbelaez
Law Office of John W. Redmann, PLC

Andrew David Bizer
Kanner & Whiteley, LLC

Michael Ryan Casey
Kanner & Whiteley, LLC

Michael C. Darnell
Murray, Darnell & Associates

Charles E. Lavis Jr.
Charles E. Lavis Jr. APLC

Alvin Acikalin Maklansky
Kanner & Whiteley, LLC

James H. Minge
James Minge & Associates

Edward Lee Moreno
Evans & Company

RIVER RIDGE
Wayne Henry Scheuermann
Wayne H. Sheuermann, APLC

STUDENT MEMBERS
BATON ROUGE
Tamesha N. Bendaw
Southern University

Thomas C. David III
Southern University

Derek Manuel
Southern University

Laura J. McJimsey
Southern University

Leslie M. Smith
Southern University

Kathryn A. Widhalm
Southern University

HOUMA
Corey J. Hebert
Southern University

MARINGOUIN
Richard J. Ward III
Southern University

NEW IBERIA
Wayne P. Simoneaud
Southern University

Welcome,
New and
Reinstated
Members

In
Memoriam



KimM. Boyle of New Orleans and
Jack K. Whitehead Jr. of Baton Rouge
were certified elected for Louisiana
State Bar Association 2008-09 president-
elect and 2008-10 treasurer, respectively,
following the culmination of election
qualifying on Oct. 22.
LAJ member Elizabeth Erny Foote

of Percy, Smith & Foote, LLP,
Alexandria, who currently serves as
LSBA president-elect, will automatical-
ly succeed to the office of president for
2008-09.

Uncontested races
Fifteen other LAJ members secured

leadership positions in uncontested
races. They are:

House of Delegates (2008-2010 term)

1st Judicial District
• Nyle A. Politz of Jones Odom
Davis & Politz, LLP, Shreveport

2nd Judicial District
• Roy M. Lilly Jr. of Lilly Law
Corporation, LLC, Gibsland

4th Judicial District
• Jeffrey D. Guerriero of
Guerriero & Guerriero, Monroe

• Alex W. Rankin of Rankin,
Yeldell & Katz, APLC, Bastrop

• Daniel R. Street of Street &
Street, Monore

• J. Antonio Tramontana of J.

Antonio Tramontana, Attorney at
Law, Monroe

• Patrick S. Wolleson of
Breithaupt, Dunn, DuBos, Shafto &
Wolleson, LLC, Monroe

9th Judicial District
• Charles D. Elliott of Faircloth,
Vilar & Elliott, LLC, Alexandria

12th Judicial District
• Douglas L. Bryan of The Bryan
Law Firm, LLC, Marksville

18th Judicial District
• Donald J. Cazayoux Jr.,
Louisiana House of
Representatives, New Roads

19th Judicial District
• B. Scott Andrews of Dué, Price,
Guidry, Piedrahita & Andrews, PA,
Baton Rouge

• William D. Grimley of William
D. Grimley, Ltd., Baton Rouge

• C. Frank Holthaus of
deGravelles, Palmintier, Holthaus
& Frugé, Baton Rouge

• Darrel J. Papillion of Moore,
Walters, Thompson, Thomas,
Papillion & Cullens, Baton Rouge

• Rémy V. Starns, Attorney at Law,
Baton Rouge

Contested races
Balloting in the contested races is

being conducted electronically only. On
Nov. 19, LSBAmembers received
instructions by e-mail for electronic
access of voting ballot. Online voting
will close at midnight, Monday, Dec. 17.
The 13 LAJ members who are seek-

ing positions in contested races are:

Board of Governors
(2008-2011 term)

1st Board District
• Richard M. Exnicios of Frank J.
D’Amico Jr., APLC, New Orleans

• Bruce L. Feingerts of Feingerts
& Kelly, PLC, New Orleans

Nominating Committee
(2008-2009 term)

District 1B
• TomW. Thornhill of Thornhill &
Collings, LC, Slidell

District 2A
• Paul F. Bell of The Bell Law
Firm, Baton Rouge

• William D. Grimley of William
D. Grimley, Ltd., Baton Rouge

• Darrel J. Papillion of Moore,
Walters, Thompson, Thomas,
Papillion & Cullens, Baton Rouge

• Rémy V. Starns, Attorney at Law,
Baton Rouge

District 3C
• Douglas L. Bryan of The Bryan
Law Firm, LLC, Marksville

District 3E
• Alex W. Rankin of Rankin,
Yeldell & Katz, APLC, Bastrop

LSBA House of Delegates
(2008-2010 term)

10th Judicial District
• Keenan K. Kelly of Kelly &
Townsend, LLC, Natchitoches

Young Lawyers Section Council
(2008-2010 term)

1st District
• Scott G. Wolfe Jr. of The Wolfe
Law Group, New Orleans

American Bar Association
House of Delegates, Young Lawyers
representative (2008-2010 term)
• Lawrence J. Centola III of
Martzell & Bickford, New Orleans

• Scott G. Wolfe Jr. of The Wolfe
Law Group, New Orleans

15 LAJ members certified in LSBA elections,
13 in contested races
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DAVID E. COLE, COMMANDER, U.S.C.G. (RET.) 20 YEARS 
B.S. and J.D. 

MARITIME � ADMIRALTY SERVICES 
Established in 1989 

Phone: 1-817-571-7731 
Website: www.davidecole-maritime.com 

email: colebigship@aol.com 
 

* WORK DONE IN ALL STATES *
AREAS OF EXPERTISE *PLAINTIFF AND DEFENDANT*

Personal Injury and Death    Collisions and Allisions 
Groundings and Determination of   Jones Act and Longshore 
 Navigable Waters    Navigation and Seamanship 
Permitting and Bridges    General Maritime Safety and Offshore 
Vessel Access and Regulatory Analysis  Vessel Operation and Manning 

 
SERVICES *QUALIFIED TO TESTIFY IN FEDERAL AND STATE COURTS*

Litigation Support    Research 
Navigation Analysis   Reports 
Vessel Inspections    Arbitration 
Collision Analysis    Agency Liaison 
Deposition Appearances    Trial Appearances 

 
ALL TYPES OF VESSELS

Recreational Boats and Personal Watercraft  Passenger and Cargo Vessels 
Towing Vessels and Tug Boats   Barges and Fishing Vessels 
Charter Vessels and Tank Ships  Crew and Supply Boats 

 
PROFESSIONAL EXPERIENCE

David E. Cole, Consultant, 1989 � Present, Nationwide 
Latham & Associates, 1988 � 1989, Harahan, Louisiana 
8th USCG District, 1986 � 1987, New Orleans, Louisiana 
USCG Marine Inspection Office, 1982 � 1986, New Orleans, Louisiana 
Second USCG District, 1978 � 1982, St. Louis, Missouri 
USCG Marine Safety Office, 1976 � 1978, Huntington, West Virginia 
USCG Marine Inspection, 1972 � 1975, New York, New York 
USCGC Klamath, 1970 � 1972, Seattle, Washington 
USCG Marine Inspection Office, 1967 � 1970, Seattle, Washington 

 
EDUCATION

Juris Doctor, Loyola University of New Orleans, 1987 
Bachelor of Science, State University of New York, Maritime College (Fort Schuyler) 
Extensive Graduate work in Transportation Management, State University of New York 
Numerous courses in shipyard and ship board safety, Nationwide 
University of Southwest Louisiana, Offshore Oil Technology 
Tulane Admiralty Law Institute 
American Waterways Operators Industry Training 
Dale Carnegie Course in Effective Speaking 

 
MEMBERSHIPS

American Bar Association    Louisiana Bar Association 
New Orleans Bar Association   Association of Trial Lawyers of America 
Louisiana Trial Lawyers Association  American Boat and Yacht Council 
Boat/U.S. Technical Information Exchange  National Fire Protection Association 
 for Marine Professionals    Southeastern Admiralty Law Institute 
Maritime Law Association    Propeller Club 

The care of human life
and happiness,

and not their destruction,
is the first

and only object
of good government.

Thomas Jefferson



Sage advice for any attorney regard-
less of the number of years in practice
is to always seek help when questions
arise regarding the rules of ethics and
professionalism. In this article I’ve com-
piled some guidelines to help young
lawyers navigate the uncertainty of
ethics and professionalism during their
early years of law practice.

Seek a written opinion
First of all, if you have time and

want to be completely sure you are pro-
ceeding ethically, secure a written opin-
ion from Richard Lemmler Jr., ethics
counsel for the Louisiana State Bar
Association. The LSBAWeb site,
www.lsba.org, includes Lemmler’s job
description and contact information.
There is no cost to LSBAmembers

for this service, but be mindful that an
opinion is available only for actions that
have not yet occurred. It is particularly
meant to give guidance to lawyers who
are unsure as to how to proceed and
cannot be used to justify something
already done.
Although the rules specifically state

that this written opinion is not control-
ling upon the Office of Disciplinary
Counsel, the Louisiana Attorney
Disciplinary Board or the Louisiana
Supreme Court, I have never seen any-
one with a written opinion letter get
into trouble for following that opinion.
In fact, all who are involved in the disci-
plinary process encourage lawyers to
use this service.

Ask other lawyers with
experience in particular area
Don’t be afraid to ask. Young

lawyers often don’t ask questions

because they don’t want to appear une-
ducated or uninformed.
The older I get, the more questions I

ask. More often than not, I find that
someone else has confronted the same
situation.

Consult the Louisiana Rules
of Professional Conduct
I recommend reviewing the profes-

sional rules at least a couple of times a
year, as the Louisiana Supreme Court
does amend them from time to time.
View the rules online at http://
ladb.org/Publications/ropc.pdf.

Consult the American Bar
Association’s ETHICSearch
ETHICSearch is available online and

is staffed by lawyers who specialize in
legal ethics research. Through this
resource, you can locate citations to rel-
evant ABA rules, ethics opinions and
other ethics resources that relate to
your inquiry.
ETHICSearch is restricted to lawyers

and other legal professionals, including
law students and law clerks. Most
searches are free of charge, including a
free initial consultation and prelimi-
nary research.
Most inquiries can be addressed

immediately or on a same-day basis.
Expedited same-day service as well as
fax and mailing services also can be
arranged. If you require extensive addi-
tional research, you will be charged an
hourly rate after consultation with the
ETHICSearch director.
To get started, send an e-mail to

ethicsearch@staff.abanet.org. You also
can call (800) 285-2221 (then press 8). Fax
your ethics questions to (312) 988-5491 or

write to ETHICSearch, ABA Center for
Professional Responsibility, 321 N. Clark
Street, Chicago, IL 60610.

Your questions, my answers
In some explanations, I highlighted

specific passages for added emphasis.

When is it OK or not OK to talk to
witnesses for the other side? What
conditions allow you to talk with
witnesses openly and what condi-
tions make it necessary to go
through opposing counsel?
The answer to both questions is

found in Rules 4.1, 4.2 and 4.3:

RULE 4.1. Truthfulness in
Statements to Others
In the course of representing a client
a lawyer shall not knowingly:
(a) make a false statement of materi-

al fact or law to a third person; or
(b) fail to disclose amaterial fact when

disclosure is necessary to avoid
assisting a criminal or fraudulent
act by a client, unless disclosure is
prohibited by Rule 1.6.

RULE 4.2. Communication with
Person Represented by Counsel
In representing a client, a lawyer
shall not communicate about the sub-
ject of the representation with:
(a) a person the lawyer knows to be
represented by another lawyer in
the matter, unless the lawyer has
the consent of the other lawyer or
is authorized to do so by law or a
court order.

(b) a person the lawyer knows is
presently a director, officer,
employee, member, shareholder
or other constituent of a repre-

sented organization and
(1) who supervises, directs or reg-

ularly consults with the orga-
nization’s lawyer concerning
the matter;

(2) who has the authority to obli-
gate the organization with
respect to the matter; or

(3) whose act or omission in con-
nection with the matter may
be imputed to the organization
for purposes of civil or crimi-
nal liability.

RULE 4.3. Dealing with
Unrepresented Person
In dealing on behalf of a client with
a person who is not represented by
counsel, a lawyer shall not state or
imply that the lawyer is disinterest-
ed. When the lawyer knows or rea-
sonably should know that the unrep-
resented person misunderstands the
lawyer’s role in a matter, the lawyer
shall make reasonable efforts to cor-
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Dennis
Hennen
Hennen Heck,
LLP
Monroe

ADVOCATE FINANCIAL, L.L.C.
A Service to Personal Injury Litigators

Specializing in the financial needs of plaintiff attorneys,
Advocate Financial is the answer to your
biggest challenge — financing your cases.

Advantages of Advocate’s Funding Arrangement:

• Line of Credit Based on Your Firm’s Cost Requirements

• Your Firm Recovers its Out of Pocket Costs

• Principal Paid at Case Conclusion

• Timely Receipt of Funds Guaranteed

• Improves Your Firm’s Liquidity

• Financing Tailored to Your Individual Practice

• Computerized Access to Funding

• Your Firm Maintains Control of Client Costs

• Funds Disbursed to Your Firm’s IOLTA Account

• All Business Conducted in the Privacy of Your Own Office

Our expertise is financing client costs. Let us be the
answer to your biggest challenge.

For more information, call (225) 924-6629

Advocate Financial, L.L.C.
5555 Hilton Avenue, Suite 410

P.O. Box 80839, Baton Rouge, Louisiana 70898-0839
(225) 924-6629 • Fax: (225) 927-7735

80,000
trial lawyers

meet here
every week.

TRIALSMITH
Try a free search

on the nation’s largest
on-line litigation bank

exclusively for
plaintiff lawyers.

800.443.1757

A member service of Louisiana Association for Justice

Your questions, my answers; ethics
and professionalism for young lawyers

Continued on page 7
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ARKANSAS z TEXAS

Dr. Cornelius E. Gorman

#9 Porch Street, Galveston, Texas 77554
(985) 845-4322 Fax (877) 650-8478 Texas (409) 502-7973

E-mail: BestRehab@DrGorman.com • Web Site: www.DrGorman.com

Expert Testimony

Life Care Planning

Work Capacity Analysis

zzz z TEX STEXASTEX S TEXAS

Vocational Rehabilitation

Emergency Writs,
Motions & Appeals
in Louisiana Courts*

Brief-Writing, Consultation & Research

Bruce C. Dean
Bruce C. Dean, LLC

www.deanlaw.org
bruce@deanlaw.org

504.722.7319 (direct/all hours)

504.833.1230 (office)

504.836.2860 (fax)

*Negotiable fee arrangements: Contingency/Flat Fee/Hourly

LEGAL NURSE CONSULTANT SERVICES

NNaannccyy  MMccNNaammaarraa
BA, BSN, RN, LNCC

CERTIFIED ��  EXPERIENCED ��  PROFESSIONAL

Offering Litigation Support for all Medical Issues:
Medical Record Review/Organization/Reports � Med-Line Services

Timelines/Spreadsheets � Research � Trial/Deposition Assistance

Medical Review Panel � Expert Nursing Testimony/Affidavits/Referral

Expert Physician Referral � Client Interviews

Medical Record Auditing � Interrogatory Prep

Member of:
� American Association of Legal Nurse Consultants

1224 Beverly Garden Drive, Metairie, LA 70002
Phone: (504) 833-9587

rect the misunderstanding. The lawyer shall not give legal advice to an unrepre-
sented person, other than the advice to secure counsel, if  the lawyer knows or
reasonably should know that the interests of  such a person are or have a reason-
able possibility of  being in conflict with the interests of  the client.

The questions posed most often concern former employees. One of  the two most
cited cases is  In re Bilbe, 841 So.2d 729, *739, 2002-1740 (La.2003), which states: 

The second matter involves respondent’s communications with executives of  the
Hormel Foods Corporation. Rule 4.2 of  the Rules of  Professional Conduct clearly
prohibits a lawyer from communicating about the subject of  the representation
with a person (or an employee or agent of  such a person) known to be represent-
ed by counsel, unless the lawyer has first obtained the consent of  the other
lawyer. In the instant case, respondent persistently and repeatedly contacted
Hormel’s executives in an effort to settle her client’s case on favorable terms. Given
that Hormel’s counsel had instructed respondent on no less than seven occasions
not to contact his client, respondent could not possibly have believed that she had
counsel’s permission to communicate with Hormel directly. While no tangible
harm ultimately resulted from respondent’s unauthorized communications with
an adverse corporate party, we recognize that Rule 4.2 is prophylactic in nature
and is designed to preserve the sanctity of  the attorney-client relationship. See, e.g.,
State v. Gilliam, 98-1320 (La.App.**17 4th Cir.12/15/99), 748 So.2d 622. Accordingly,
there can be no doubt that respondent has engaged in conduct prohibited by the
Rules of  Professional Conduct.  

The other case is Schmidt v. Gregorio, 705 So.2d 742, 25,305 (La.App. 2 Cir. 1993), a
declaratory judgment action arising out of  a medical malpractice suit against a
hospital. In the course of  the litigation, plaintiff ’s counsel contacted a number of
former employees of  the hospital to interview them as potential witnesses in the
case. None of  these former employees were parties to the suit and none were repre-
sented by counsel. 
When the hospital’s attorney objected, plaintiffs sought a declaratory judgment,

decreeing that it was not inappropriate for their attorney to contact and interview
former hospital employees without the consent of  the hospital’s attorney. 
The trial court denied relief, but the court of  appeal reversed and held that a

lawyer representing a client in a matter adverse to a corporate party that is repre-
sented by counsel may, without violating Rule 4.2, communicate about the subject
of  the representation with an unrepresented former employee of  the corporate
party without the consent of  the corporation’s lawyer.
If  the person is not a party, is not represented and cannot bind the defendant,

it is perfectly fine to interview the individual.
However, I do recommend obtaining a written opinion from Richard Lemmler Jr.

before interviewing former employees. In one case that I handled, a portion of  the
plaintiffs’ class consisted of  current and former employees. We felt it necessary to
apply for permission to speak to our current and former employee clients because
of  this rule. It was only after rulings by the trial court that we felt comfortable
interviewing our own clients about what caused the explosion.  

What do you do when you know that your client is lying to you 
and you think he will lie on the witness stand?
The answer is found in Rule 3.3:

RULE 3.3. Candor Toward the Tribunal
(a) A lawyer shall not knowingly:
(1) make a false statement of  fact or law to a tribunal or fail to correct a

false statement of  material fact or law previously made to the tribunal
by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdic-
tion known to the lawyer to be directly adverse to the position of  the
client and not disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If  a lawyer, the lawyer’s
client, or a witness called by the lawyer, has offered material evidence and
the lawyer comes to know of  its falsity, the lawyer shall take reasonable
remedial measures including, if  necessary, disclosure to the tribunal. A
lawyer may refuse to offer evidence, other than the testimony of  a defendant
in a criminal matter, that the lawyer reasonably believes is false.  

(b) A lawyer who represents a client in an adjudicative proceeding and who
knows that a person intends to engage, is engaging or has engaged in crimi-
nal or fraudulent conduct related to the proceeding shall take reasonable
remedial measures, including, if  necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of  the
proceeding, and apply even if  compliance requires disclosure of  informa-
tion otherwise protected by Rule 1.6. (d) In an ex parte proceeding, a lawyer
shall inform the tribunal of  all material facts known to the lawyer that will
enable the tribunal to make an informed decision, whether or not the facts
are adverse.

The short answer is to withdraw, if  possible. If  that is not allowed, then you
must inform the tribunal. In this situation, it is a must for you to get a written
opinion from Lemmler as to what to do under the specific facts at issue.

Is there an ethical implication for an attorney who makes improper
speaking objections during deposition, and if  so what is the best way to
handle the situation?
For the answer, look to Federal Code of  Civil Procedure Rule 30 (d)(1) and La.

C.C.P. Art. 1443.  Art. 1443 (B) provides in part as follows:

... Any objection during a deposition shall be stated concisely and in a non-
argumentative and non-suggestive manner. Evidence objected to shall be taken
subject to the objections. Counsel shall cooperate with and be courteous to each
other and to the witness and otherwise conduct themselves as required in open
court and shall be subject to the power of  the court to punish for contempt.

The comments to Art. 1443 reference Phelps Gay, Professionalism in Depositions:
The Sound of  Silence, 54 Fed. Def. & Corp. Counsel Quarterly, p. 213 (Spring 2004). If
you think you will face speaking objections, I have found that video depositions
have a way of  making lawyers behave differently. In some situations I brought my

Ethics and professionalism
Continued from page 6

Continued on page 8



own video camera to a deposition with the intent to turn it on and record the
other attorney in the event that speaking objections occur after warning the
other attorney.
I have never had to resort to more than reminding the other attorney that sug-

gesting answers is not allowed. 

How do you handle a situation where, in front of  a jury, a judge is dis-
playing overt partiality to your opponent or to you?
Be polite and professional but make a record of  the behavior of  the judge. If  you

feel justice is being denied your client by the partiality of  the judge in a jury trial,
then request a sidebar and enter on the record what the judge is doing. 
This would be in the form of  a proffer. Dictate into the record in a professional

and polite manner that the behavior displays overt partiality. Be certain that the
court reporter records what you dictate. 
Never lose your temper. I have had many experiences when all the rulings were

against my client and the jury decided to level the playing field. Sometimes it is
best to soldier on and let the appellate court take care of  things. 
There are two very recent articles on this point:  Susan Dennhey, Christian

Mester, Randall Kinnard and Robert E. Cartwright Jr., “Trouble From the Bench,”
Trial, October 2007; and Judith S. Stainbook, “Strategies for Handling a Hostile
Judge,” Litigation Magazine, Vol. 33, No. 3, Spring 2007.
Every experienced lawyer has had to deal with this problem, so don’t feel unduly

picked on unless it happens every time with every judge.  

Is there an affirmative duty to report ethical violations of  other attor-
neys within your firm? If  so, what are the consequences for failing to
report? Does that change depending on the circumstance, i.e., you are a
first-year associate and you see a partner doing something unethical?
Turn to Rule 8.3:

RULE 8.3. Reporting Professional Misconduct
(a) A lawyer who knows that another lawyer has committed a violation of  the
Rules of  Professional Conduct that raises a question as to the lawyer’s hon-
esty, trustworthiness or fitness as a lawyer in other respects, shall inform the
Office of  Disciplinary Counsel.

(b) A lawyer who knows that a judge has committed a violation of  the applicable
rules of  judicial conduct that raises a question as to the judge’s honesty,
trustworthiness or fitness for office shall inform the Judiciary Commission.
Complaints concerning the conduct of  federal judges shall be filed with the
appropriate federal authorities in accordance with federal laws and rules
governing federal judicial conduct and disability.

(c) This rule does not require the disclosure of  information otherwise protected
by Rule 1.6 or information gained by a lawyer or judge while participating in
an approved lawyers assistance program or while serving as a member of
the Ethics Advisory Service Committee.

A lawyer has an affirmative duty to report another lawyer regardless of  whether

they are in the same firm and regardless of  whether one is more experienced.
The penalty assessed depends on the infraction, the harm to the client, the harm

to the justice system and whether the conduct was reported promptly and reme-
died promptly. Inexperience is a factor in mitigation; however, just because you are
a young lawyer does not mean you won’t be disciplined. The punishment is made to
fit the particular conduct and the particular lawyer. 
An example is In re Leitz, 728 So.2d 835, 1998-3014 (La.1999), in which the Supreme

Court held that attorney’s failure to supervise his law partner or his law firm’s
trust account, which permitted his partner to convert third-party funds, warranted
a 60-day suspension from the practice of  law.

How far does the duty of  client confidentiality extend? If  you work in a
firm, can you discuss the case with other attorneys not assigned to the case?
Can you discuss a case outside of  your firm without identifying the client?
The answer is found in Rule 1.6:

RULE 1.6. Confidentiality of  Information
(a) A lawyer shall not reveal information relating to the representation of  a
client unless the client gives informed consent, the disclosure is impliedly
authorized in order to carry out the representation or the disclosure is
permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of  a client to
the extent the lawyer reasonably believes necessary:
(1) to prevent reasonably certain death or substantial bodily harm;
(2) to prevent the client from committing a crime or fraud that is reasonably

certain to result in substantial injury to the financial interests or proper-
ty of  another and in furtherance of  which the client has used or is using
the lawyer’s services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests
or property of  another that is reasonably certain to result or has resulted
from the client’s commission of  a crime or fraud in furtherance of  which
the client has used the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with these Rules; 
(5) to establish a claim or defense on behalf  of  the lawyer in a controversy

between the lawyer and the client, to establish a defense to a criminal
charge or civil claim against the lawyer based upon conduct in which the
client was involved, or to respond to allegations in any proceeding con-
cerning the lawyer’s representation of  the client; or

(6) to comply with other law or a court order.

If  you work in a firm and want to discuss confidential information with your
partner or associate, get permission from your client. Our client contracts contain
provisions that allow all attorneys in the firm to work on every case. We review
this with clients at the beginning and obtain informed consent.
Keep in mind that discussing a case and revealing confidential information are

not the same. If  you are unsure about what information is confidential, get a writ-
ten opinion from Lemmler before discussing it with someone else.

What are the rules for making campaign donations to a judicial candi-
date? Is there any prohibition on donations if  you have a case pending
before the candidate or expect to have a case before the candidate?
The resource here is the Code of  Judicial Conduct and Rule 8.2 B. The Code of

Judicial Conduct provides in part:

D.  Campaign Committees 
(1) A judge or judicial candidate shall not personally solicit or accept campaign
contributions. A judge or judicial candidate may personally solicit publicly
stated support. 

(2) A candidate may also establish committees of  responsible persons to conduct
campaigns for the candidate through media advertisements, brochures, mail-
ings, candidate forums and other means not prohibited by law. Such commit-
tees may solicit and accept campaign contributions, manage the expenditure
of  funds for the candidate’s campaign and obtain public statements of  sup-
port for his or her candidacy. However, no undue pressure or coercion may
be applied in such solicitation. 

(3) Such committees are not prohibited from soliciting or accepting campaign con-
tributions or public support from lawyers. A candidate’s committee may solicit
contributions for the candidate’s campaign no earlier than two years before the
primary election. Contributions may be solicited after the last election in which
the candidate participated only for the purpose of  extinguishing the campaign
debt resulting from that election. After the campaign debt is extinguished, post-
election campaign contributions may not be solicited or accepted. 

RULE 8.2. Judicial and Legal Officials
(b) A lawyer who is a candidate for judicial office shall comply with the applica-
ble provisions of  the Code of  Judicial Conduct.

We work exclusively with plaintiff
attorneys and their clients to create
high quality personalized structures
that will satisfy needs and secure
financial futures.

The James Street Group is the
most trusted name in the
structured settlement industry.

Now
with
two
offices
in
Louisiana

Alan
Lake Charles, LA

337-478-2200

Mike

Heisser

McCullough
Lafayette, LA

337-233-6066
ext. 30

      Counselor, advocate, and 
              expert witness

   Practice limited to matters involving
legal and judicial ethics

Elizabeth A. Alston
 Alston Law Firm, LLC 

322 West 26th Avenue, Covington, LA   70433
(985) 809-6779   Toll-free: 877-809-6779
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Thursday and Friday, December 27-28, 2007

CLE
á la

Carte

Two 
fabulous seminars ...

Two 
superb locations!

NEW ORLEANS & BATON ROUGE
Earn 1 to 15 hours of CLE credit, including 2 ethics and  2 professionalism

Call LAJ at (800) 354-6267 or (225) 383-5554 
or visit www.lafj.org for more information or to register.  

Perhaps you have all the CLE credit hours you need for the year ... or maybe not? 
No matter which, you’ll enjoy these holiday retreats we’ve planned for you!
Offered concurrently in New Orleans and Baton
Rouge, these highly attended two-day seminars
are the most convenient way to squeeze in
those last few remaining CLE requirements for
2007 or jump ahead for 2008. 

Choose your hours at either the impeccable New
Orleans Windsor Court Hotel or the recently
restored, historic Hilton Baton Rouge Capitol
Center. Regardless of your location, you’ll be
treated to a truly remarkable lineup!

New Orleans Agenda, Thursday
Ethics, Judge Carl J. Barbier, U.S.

Eastern District Court, Eastern
District of Louisiana, New Orleans

Professionalism, Judge James E.
Kuhn, Louisiana 1st Circuit Court
of Appeal, Ponchatoula

The Use of Video Depositions and
Graphics at Trial, Ronnie G.
Penton, Law Offices of Ronnie G.
Penton, Bogalusa

Update on Louisiana Citizen's Fair
Plan, John H. Denenea, Shearman-
Denenea, LLC, New Orleans

Personal Injury Claims from A-Z, 
John W. Redmann, Law Office of
John W. Redmann, PLC, 
New Orleans

Alex Watkins, Capitelli & Wicker, 
New Orleans

Damages, Professor John M. Church,
Louisiana State University, 
Baton Rouge

Bad Faith Insurance Litigation, Soren
E. Gisleson, Herman, Herman,
Katz & Cotlar, LLP, New Orleans

New Orleans Agenda, Friday
Ethics, speaker TBA
Professionalism, Judge James E.

Kuhn, Louisiana 1st Circuit Court
of Appeal, Ponchatoula 

Various Technologies to Present Your
Case, David P. Pitre, Silbert, Garon
& Pitre, Gulfport, Miss. 

Glenn C. McGovern, The Law Offices
of Glenn C. McGovern, Metairie 

Elder Abuse, Harold S. Bartholomew
Jr., Bartholomew Law Offices,
Metairie 

Un-insurance/Underinsured Motorist
Coverage Waiver Issues–
Duncan v. USAA, Marc L.
Frischhertz, Frischhertz &
Associates, LLC, New Orleans 

Baton Rouge Agenda, Thursday
Ethics, Jill L. Craft, Jill L. Craft,

Attorney at Law, Baton Rouge 
Professionalism, Steven J. Lane,

Herman, Herman, Katz & Cotlar,
LLP, New Orleans

Liens and Subrogation, Matthew F.
Block, Block Law Firm, Thibodaux 

Hospital Liability for Negligent
Recruitment, Credentialing and
Retention, R. Scott Iles, Iles Law
Firm, Lafayette 

N. Frank Elliot III, Ranier, Gayle &
Elliot, LLC, Lake Charles 

State Regulations for Oil Field
Cleanup, Larry D. Dyess, Larry D.
Dyess, APLC, Baton Rouge

Baton Rouge Agenda, Friday
Ethics, speaker TBA
Professionalism, William M. Ross,

Stanley, Flanagan & Reuter, 
New Orleans 

Bad Faith Insurance Litigation, Soren
E. Gisleson, Herman, Herman,
Katz & Cotlar, LLP, New Orleans 

Damages, Professor John M. Church,
Louisiana State University, 
Baton Rouge 

The Art of Mock Trials, John W.
Houghtaling II, Gauthier,
Houghtaling & Williams, LLP, 
New Orleans 

Recent Developments from the
Louisiana Supreme Court:
Prescription vs. Peremption and
the Relation-Back Theory,
Benjamin Paul Mouton, McGlynn,
Glisson & Koch, PLC, Baton Rouge 

Commercial Litigation
I would like to introduce myself  as

the new chair of  the Commercial
Litigation Section of  Louisiana
Association for Justice. I previously had
the privilege of  serving as chair of  the
Business Torts Section of  the American
Association for Justice (previously
known as Association of  Trial Lawyers

of  America). I look
forward to serving
as your chair this
year and promoting
the principle that
trial lawyers can
and should handle
business litigation.
Louisiana

Association for
Justice is primarily

comprised of  personal injury lawyers;
however, there are a number of  us who
handle personal injury cases and busi-
ness litigation. In business litigation,
the terms used are different but the con-
cepts are the same and there are many
types of  cases that trial lawyers can
comfortably handle.
There are a number of  business cases

grouped into the category of  business
torts, which in plain terms is business
conduct causing harm to another. Isn’t
this what we do as trial lawyers? As trial

lawyers we know what the inside of  a
courthouse looks like and we are in a
unique position to take cases and pursue
them to conclusion very effectively. If
you are a trial lawyer who has extensive
jury trial experience, you will be far
ahead of  a defense lawyer in a business
torts trial, who probably has limited jury
trial experience.
Although some business cases are

unique and require special expertise
(such as security cases or patent cases),
trial lawyers can certainly comfortably
handle breach of  contract, unfair trade
practice, negligent misrepresentation
or fraudulent misrepresentation, detri-
mental reliance, breach of  fiduciary
duties, partnership disputes and many
other types of  business cases.
Many of  us have been successfully

litigating Katrina cases for some time.
While they fall under the purview of
Insurance Law Section of  LAJ, they are
essentially business cases that involve

issues related to insurance coverage.  
Please remember the availability of

the Commercial Litigation Section list
server to section members who need an
answer to any question or have some
valuable information to post. I hope the
list server will be active this year and
make your business litigation practice
more rewarding.
The Commercial Litigation Section

will also publish articles featuring vari-
ous types of  business litigation. These
will hopefully be a valuable resource to
you. If  any of  you would like to submit
an article for publication, please feel
free to forward it to me.
I look forward to serving as your

Commercial Litigation Section chair
this year and adding value to your busi-
ness litigation practice.

Frank E. Lamothe III
Lamothe Law Firm, LLC, Covington

Chair, LAJ Commercial Litigation Section

Section
Update

Frank E. Lamothe III



As most of  us know by now, estab-
lishing bad faith in a hurricane case
can be as simple as counting the days
from when an inspection was per-
formed until when payment was made.
Bad faith can also be shown from the
blatantly obvious when adjuster or
engineering reports have been altered
or when numerous adjusters are sent
out to inspect the property.
However, there are instances where

the insurance companies can be guilty of
bad faith even before they come to
inspect the property. Insurance compa-
nies can engage in a policy of  miscon-
duct that applies to all policyholders who
have made a claim. This is a type of  bad
faith that is ingrained in the claims prac-
tice itself; it is a claims-adjusting policy
that likely applies to every adjustment.
To be clear, “institutional bad faith”

is not a separate cause of  action under
Louisiana law. There are no require-
ments, elements or burdens of  proof
that differ from proceeding under La.
R.S. 22:658 and 22:1220. Institutional bad
faith is simply another way of  looking
at the bad faith cause of  action.  
The touchstone of  institutional bad

faith is a policy of  misconduct that is
ingrained in the adjustment practices of
the insurance company. Past examples in
other jurisdictions include incentive pay
for adjusters based upon reduced claim
payments and a trumped-up fee that
applied to all adjusted claims. See
Hawkins v. Allstate Ins. Co., 733 P.2d 1073
(Ariz. 1987) (finding that Allstate
engaged in institutional bad faith prac-
tices by levying a $35 cleaning fee in
automobile adjustments regardless of
whether such an expense was incurred). 
As to hurricane insurance cases, the

first place to look for institutional bad
faith claims would be on the macro
level the administrative level at which
decisions are made outside of, and with-
out the input of, individual adjusters or
claims representatives. Three adjust-
ment practices on this level have been
challenged since the hurricanes. These
practices bear upon the issues of  scope
of  damage and pricing of  damage.
The first example of  institutional bad

faith is an insurance company directive
on how to determine the scope of  the
damage, namely whether the damage
was caused by flooding or wind/rain. 
There is evidence that some insur-

ance companies provided at least tacit
instruction of  when to assign the cause
of  damage to flood and not to wind/
rain. This was pervasive in instances
where the same insurer was responsible
for adjusting the flood claim and the
homeowners claim. The insurer is moti-
vated to assign more damage to the flood
policy than to the homeowners policy
because payments under the flood policy
are made by the federal government.
For example, in the Sept. 13, 2005,

Wind/Water Claim Handling Protocol
introduced and made part of  the record
in the trial of  Kodrin v. State Farm Fire

& Casualty, State Farm provided
instructions to its adjusters for when
there was “Damage Caused by
Windstorm,” “Damage to Separate
Portions with Distinguishable Wind or
Excluded Water,” “Damage Caused by
Excluded Water,” and “Damage to
Property Caused by Flood Waters with
Available Flood Policy.” In instances
where the cause of  the damage is
unclear, the claim must be reviewed by
the claim team manager.
The instructions for determining the

scope basically provide that “in the
event of  a tie,” where it cannot be deter-
mined whether the damage was caused
by flood or wind/rain, the adjuster
should assign the damage to flood.
However, this violates Louisiana law,
which says the insurer bears the bur-
den to prove the exclusion of  flood.
If  the insurer is unable to determine

whether the damage was caused by flood
or wind/rain, then the insurer should
pay under the homeowners policy. This
also has important ramifications in
terms of  additional coverages, because
flood policies do not provide for addition-
al living expenses or bad faith penalties.
A tacit instruction of  when to assign

damage to flood can also be seen when
reviewing the choices available to the
adjuster. The choices include instances
where flood coverage exists but do not
include instances where the insured
does not have any flood coverage or was
underinsured for flood. The implication
is that the adjuster should then deny
coverage because of  flood damage.  
However, in those instances where

the adjuster simply cannot tell whether
the property was damaged before the
flood, there is no guidance. Presumably,
there exists the implied default pre-
sumption to deny coverage. 
Although the protocol does quote the

anti-concurrent causation clause, it pro-
vides no instruction of  what “concur-
rent damage” includes, especially
where flood waters did not reach some
areas of  the city until 24 hours after the
hurricanes. This violates Louisiana law
that provides that the insurer under an
all-risk policy must prove by a prepon-
derance of  the evidence that the proper-
ty was not damaged by wind/rain
before the flooding.  
A second example of  institutional

bad faith may be found in pricing the
damage caused by wind/rain. By now,
most of  us have pored over dozens of
adjuster summaries of  the pricing of
the damage caused by the hurricanes. 
These summaries are incredibly (if

not ridiculously) detailed and value
everything from the square-foot cost of
replacing sheetrock to the cleaning of  a
coffee pot. The reports provide line
items identifying the damaged item
(e.g., sheetrock), the per-unit pricing of
that item (usually by square foot or lin-
ear foot), and the computation of  the
item damaged multiplied by the pricing.  
The significant variable that insur-

ance companies control on an institu-
tional basis is an item’s unit pricing,
commonly referred to as the “price
lists.” These price lists are a part of  a
computerized adjustment. The values
are typically assigned to these price
lists are typically done on at the corpo-
rate level. Adjusters are either absolute-
ly prohibited from or actively discour-
aged from adjusting the price lists in
the computer.
The job of  the field adjuster after the

hurricanes was limited to determining
what was damaged by the covered loss,
taking the measurements and inputting
the data into the computer program.
The computer then generated a report
with a total based substantially on the
price lists imbedded in the computer.
The $64,000 question becomes:  On

what did the insurance companies
base these price lists? In the dozens of
depositions my firm has conducted of
adjusters, claims representatives and
corporate representatives, we ask the
question “Do you have any personal
knowledge of  what these price lists are
based upon?” Every single time the
answer is “no.” Typically, the deponent
answers that it is in the computer and
that they have never purchased con-
struction materials or paid for labor 
in Louisiana.
What is known is that the price lists

are typically “updated” four times a
year and are purportedly broken down
by geographical area. It is unclear who
within the insurance companies sets
the value of  the price lists.
However, as any Louisiana contrac-

tor will tell you, after the hurricanes
the majority of  these price lists were
anywhere from 10 percent to 50 percent
below the post-hurricane construction
market. This type of  low-balling signifi-
cantly undervalues the claim even on
the undisputed portion of  the claim. In
this situation, there is no dispute about

the scope of  damage the insurance
company agrees you should be paid for
the damage.   
However, even a 10 percent under-

valuation of  a single item, though not
greatly affecting the bottom line for
the insured, can provide a significant
windfall for an insurer that applies the
10 percent undervaluation to thou-
sands of  claims.  
Discovery of  this type of  institution-

al bad faith is not overly difficult. It is
not necessary to engage in an excessive
number of  depositions or voluminous
documentation. Rather, depositions of
the agent, claims representative and
corporate representative may suffice if
you secure testimony that none of  them
know the basis for the price lists. A
Louisiana-certified contractor can usu-
ally substantiate that price lists were
below market value. 
By its very nature, this type of  insti-

tutional bad faith can apply to all of
your cases against the insurance com-

Take advantage of the 
convenience of SeminarWeb Live!
Co-sponsored by Louisiana Association for Justice, SeminarWeb Live! is a
national series of live programs that brings recognized national speakers to
you. All you need is a PC or Mac computer with high-speed Internet access
to view the video and a phone line for the audio portion of the program. 
Simple instructions with a link to the program will be sent when you register.
Registration fees vary by program, and online program registration closes 60
minutes before a program starts. Upcoming programs include:

Understanding Medicare and Medicare Advantage Lien Claims
and Balance Billing; Tuesday, December 4, 11 a.m., CT; Steven J.
Bruzonksy, Steven J. Bruzonsky Law Offices, Mesa, Ariz.

Avoiding Legal Malpractice; Wednesday, December 12, Noon, CT;
Lance M. Sears of Sears & Swanson, P.C., Colorado Springs, Colo.

Performing Background Checks on Prospective Jurors: Quickly,
Quietly and Cost Effectively; Thursday, December 13, Noon, CT;
Robert W. Kelley of Kelley Uustal PLC, Fort Lauderdale, Fla.

Litigation Funding: Benefits and Pitfalls; Monday, December 17, 
11 a.m., CT; Beth Alston of Alston Law Firm, LLC, Mandeville; and 
Robert Kleinpeter of Kleinpeter & Schwartzberg, LLC, Baton Rouge

Plaintiff Direct Exams: “The Oprah Way;” Tuesday, December 18, 
11 a.m., CT; Karen Koehler, of Stritmatter Kessler Whelan Withey Coluccio,
Seattle, Wash.

Kids & Cars: Automakers’ Neglect of Child Safety; Wednesday,
December 19, 3 p.m., CT; Robert M.N. Palmer of The Law Offices of
Palmer Oliver, Springfield, Mo. 

Airbag Litigation Update; Thursday, December 20, 11 a.m., CT;
G. Lynn Shumway, Law Offices of G. Lynn Shumway, Scottsdale, Ariz.

For a complete list of programs  and registration links, visit
http://www.lafj.org/seminarweblive

Soren E.
Gisleson
Herman,
Herman, Katz
& Cotlar, LLP
New Orleans
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Institutional bad faith in hurricane cases

Continued on page 11
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By Todd J. Bialous of Gainsburgh, Benjamin,
David, Meunier & Warshauer, LLC, New
Orleans
Following a gallbladder surgery that

resulted in extended, intensive medical
treatment, a claimant filed a medical
malpractice complaint. After a medical
review panel heard his claims and found
that the defendants committed no breach
of  the standard of  care, the claimant
failed to institute suit timely on the ini-
tial claim. Instead, he filed an amended
medical malpractice complaint arising
out of  the same incident against the
same defendants, but expanding the
breadth of  the original claim to include
issues not addressed by the first panel.
Does the amendment relate back to the

original claim or
does it stand alone
as a separate 
claim, and does it
interrupt prescrip-
tion  under either
scenario?
In Booker v.

Byrd, M.D., 42,414
(La.App. 2 Cir.
10/24/07),  So.2d

, 2007 WL 3086014, the Louisiana 2nd
Circuit Court of  Appeal avoided draw-
ing any distinctions about the actual
nature of  the amended filing by holding
that the claimant’s amended filing was
untimely under either scenario. 
The Booker claimant filed his initial

complaint against the defendants. The
Patient’s Compensation Fund (PCF)
opened the complaint and assigned a file
number. The claimant then proceeded to
the panel hearing. At the hearing, the
panel found no breach of  the standard of
care, and following the panel opinion,
the claimant failed to file suit timely.
Instead, he retained new counsel and
attempted to “amend” his prior filing by
suggesting that the added allegations
were “left out” of  the initial complaint.  
In response to the amended com-

plaint, the PCF opened a new case num-
ber. But when the defendants raised the
exception of  prescription as to the
amended complaint, the claimant
offered no evidence at the hearing.

The court held the claimant’s second
medical malpractice complaint did not
relate back to the original claim
because it was beyond the statutorily
created period during which prescrip-
tion is suspended following the conclu-
sion of  panel proceedings.1

The court further held that as a sepa-
rate claim, the second complaint failed
to interrupt prescription on its own, as
the events set forth in the amended
claim all related to the initial incident
(gallbladder surgery), which occurred
long before the prescriptive periods set
forth under La. R.S. 9:5628A lapsed.2

Accordingly, the court held that the
second complaint was prescribed.3

In so holding, the Booker court noted
the decision of  Perritt v. Dona4 in its dis-
cussion, suggesting a “plaintiff  is not
required to specifically delineate in the
MMA complaint every breach of  the
applicable standards of  care, but rather
need only present sufficient information
for the medical review panel to make a
determination as to whether the defen-
dant health care provider is entitled to
the protections of  the MMA regarding
the claimed medical malpractice.”
Despite this language, the Booker

claimant failed to file suit on his ini-
tial claim, which would have preserved
the action for potential subsequent
amendment. Although subsequent
amendment to a petition for damages
adding new allegations would likely be
met with an exception of  prematurity,5

the new allegations could be resubmit-
ted for review by a medical review
panel and then joined with the main
action at a later date.  
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panies using these types of  computer
programs. At trial, a single factual
finding that the use of  these below-
market-value price lists were bad faith
can become a hammer for the rest of
your cases.
The third example of  institutional

bad faith can be found in the amor-
phous determination of  “depreciation.”
Depreciation bears on the important
issue of  determining actual cash value.  
Almost every insurance policy

defines actual cash value as the replace-
ment value less depreciation. Over the
past couple of  years, deponents have tes-
tified that depreciation is based upon
the nature, age and condition of  the
property at the time it was damaged.
In most instances, insureds can

only guess at when they purchased the
items or even what they paid for them.
As a result, some insurance compa-
nies have developed policies for deter-
mining depreciation that is not based
on any objective criteria related to the
item damaged.
For example, in its 2005 claims manu-

al, Lexington Insurance Company
instructed its adjusters to apply a 50
percent depreciation rate to all dam-
aged personal property if  the insured
could not provide a photograph or a
receipt for the item. This policy was
based on nothing more than a distrust
of  the insured and the desire to save
money. It is an arbitrary determination
that does not bear on the insurer’s obli-
gation to pay under the terms of  the
policy and, thus, is an institutional poli-
cy of  bad faith.
Institutional bad faith should be an

important query of  any insurance
claim after the hurricanes. It will pro-
vide the attorney with another front of
attack without significant additional
discovery. Institutional bad faith discov-
ery will also benefit multiple clients
and may expedite a favorable conclu-
sion to litigation.

Bad faith
Continued from page 10

Trends in medical malpractice

Amended malpractice complaint filed late; prescribed

Todd J. Bialous

Continued on page 12



Sixth Amendment right to counsel
and judicially created Fifth Amendment
right to counsel:  Be careful what you
ask for.
Which is offense specific? Does it

matter how you ask?
As a prophylactic to protect the Fifth

Amendment right to remain silent, the
Supreme Court created a “Fifth
Amendment Right to Counsel” under
Edwards v. Arizona (1981) 451 US 477, 68
L Ed 2d 378, 101 S Ct 1880, as derived
from Miranda v. Arizona (1966) 384 US
436, 16 L Ed 2d 694, 86 S Ct 1602.
The rule of  Edwards v. Arizona is

that once an accused asserts the right
against self  incrimination under the
federal constitution’s Fifth Amendment
privilege and requests assistance of
counsel during custodial interrogation,
not only must interrogation cease, but
the accused also may not be re-
approached for further interrogation
until counsel has been made available.  
The Miranda right to counsel during

police interrogation (as part of  the right
against self  incrimination) is not offense
specific and, once asserted, prevents any
further police-initiated interrogation
outside the presence of  counsel regard-
ing any offense. Edwards v. Arizona,
supra. McNeil v. Wisconsin (1991) 105 US
171, 111 S Ct 2204, 115 L Ed 2d 158.
In Miranda v. Arizona the court estab-

lished these prophylactic rights to
counter the “inherently compelling pres-
sures” of  custodial interrogation. In
Edwards v. Arizona the court established
a second layer of  protection for the
Miranda right to counsel:  Once a sus-
pect asserts the right, not only must
interrogation cease, but she also may not
be re-approached for further interroga-
tion “until counsel has been made avail-
able.” Minnick v. Mississippi, 498 US 146,
112 L Ed 2d 489, 111 S Ct 486 (1990).
If  the police do subsequently initiate

an encounter in the absence of  counsel
with no break in custody, the suspect’s
statements are presumed involuntary
and therefore inadmissible, even where
the suspect executes a waiver and his
statements would be considered volun-
tary under traditional standards. This
is “designed to prevent police from bad-
gering a defendant into waiving his pre-
viously asserted Miranda Rights.”
Michigan v. Harvey, 494 US 344, 108 L Ed
2d 293, 110 S Ct 1176 (1990). 
The Edwards rule is not “offense spe-

cific:”  Once a suspect invokes the
Miranda right to counsel for interroga-
tion regarding one offense, he may not
be re-approached regarding any offense
unless counsel is present. Arizona v.

Roberson, 486 US 675, 100 L Ed 2d 704,
108 S Ct 2093 (1988).  
The Supreme Court has treated the

Sixth Amendment right to counsel dif-
ferently and has held that it is “offense
specific.” The Sixth Amendment right to
counsel deals only with the provision of
counsel to a defendant at critical stages
of  the adversarial proceedings in court.  
A defendant who requests the assis-

tance of  counsel to help him at his
arraignment is asserting his Sixth
Amendment right to counsel, which is
offense specific. A defendant who asserts
his Fifth Amendment right to remain
silent and requests an attorney during
custodial interrogation is asserting his
right to counsel under Miranda and
Edwards, which is not offense specific.  
In the former case, the accused has

indicated a desire for legal help with
that particular court proceeding. In the
latter case, the accused has indicated a
desire to deal with police only through
the assistance of  counsel. This distinc-
tion is discussed in detail and clearly
delineated in McNeil v. Wisconsin (1991)
105 US 171, 111 S Ct 2204, 115 L Ed 2d 158.
If  an accused has only asserted his

Sixth Amendment right to counsel,
police may not further question the
accused regarding the offense involved
in that case, but police may subsequent-
ly interrogate the suspect regarding an
unrelated offense. Hence, the Sixth
Amendment right to counsel is consid-
ered “offense specific.” On the other
hand, a statement by the accused that
reasonably can be construed to be an

J. Kirk
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James Kirk
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Instead, the Booker claimant aban-
doned the initial action by failing to file
suit, and chose to file and pursue an
“amended” complaint after consider-
able delay. The “amended” complaint
neither related back to the initial com-
plaint nor interrupted the prescriptive
period on its own. 
Where concerns over potential pre-

scription of  an amended claim exist,
practitioners would do well to preserve
the original, timely filed claim at all costs. 

ENDNOTES
1. See Booker. at *2 3 (citing La. R.S.

40:1299.47(A)(2)(a) and Guitreau v.
Kucharchuk, 99 2570 (La. 5/16/00), 763
So.2d 575, 579.  

2. Id.
3. Id.
4. 35,628, 35,724, 35,841 (La.App. 2 Cir.

9/20/02), 827 So.2 1222, affirmed in
part, reversed in part (on other grounds)
02 2601, 02 2603 (La. 7/2/03), 849
So.2d 56.

5. See Gele v. Binder, 05 121 (La.App. 5
Cir. 5/31/05), 904 So.2d 836, 838.
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Every state has some form of  peer
review statute, and federal law provides
limited immunity for peer review
efforts. In recent years, medical soci-
eties have attempted to interject peer
review immunity as a shield against
various liabilities.
For example, in connection with

efforts that often are little more than a
form of  witness intimidation, medical
malpractice defendants refer the oppos-
ing expert medical witnesses’ testimony
to a review panel and claim that the testi-
mony itself  is medical malpractice. In
turn, those societies and the referring
physician assert that the review is a form
of  peer review, immune from liability.
The scope of  the peer review privi-

lege is hotly contested. Last year, for
example, “National Perspective” report-
ed on a Florida intermediate appellate
decision won by the Center for
Constitutional Litigation that found
courtroom testimony not to constitute
the practice of  law and thus not within
the peer review privilege. This month,
“National Perspective” reports on three
new decisions that limited the scope of
peer review immunity.

Minnesota recognizes claim
for negligent credentialing
In permitting a case to go forward,

the Minnesota Supreme Court recog-
nized a new tort for negligent creden-
tialing and further found that the state’s
peer review immunity statute provided
no protection against the claim.
Mary Larson underwent gastric

bypass surgery at St. Francis Medical
Center. Dr. James Wasemiller performed
the surgery with assistance from his
brother, Dr. Paul Wasemiller. The first
surgery resulted in complications, and
Dr. Wasemiller performed a second
surgery soon after the first to correct the

problems. Subsequently, Larson’s contin-
uing problems resulting from the proce-
dures required emergency surgery and
an extended hospitalization
Larson and her husband brought a

medical malpractice action against the
doctors and their clinic.  They also
named St. Francis Medical Center,
asserting it was negligent in granting
surgery privileges to Dr. James
Wasemiller.
St. Francis moved to dismiss for fail-

ure to state a claim. It argued that the
granting of  hospital privileges did not
create an employment relationship and
thus no vicarious liability could be
imputed to the hospital. Further, it
argued that its credentials committee
was a type of  peer review committee
that should be accorded immunity
under the peer review law.
The trial court rejected those argu-

ments. It recognized that most jurisdic-
tions hold that hospitals have a duty to
exercise reasonable care in granting
privileges to physicians and then held
that Minnesota would recognize a com-
mon law “professional tort against hos-
pitals and review organizations for neg-
ligent credentialing/privileging.”
Even so, the court certified two

questions to the Minnesota Supreme
Court: Does Minnesota recognize a
claim for negligent credentialing and
does Minnesota’s peer review statute
grant immunity from liability for such
a claim?
In Larson v. Wasemiller, 738 N.W.2d 300

(Minn. 2007), the Minnesota Supreme
Court began answering the two ques-
tions with an examination of  the state
peer review statute, which immunizes a
review organization and its participants
from damages so long as they proceed
“in the reasonable belief  that the action
or recommendation is warranted by
facts” diligently ascertained.

By installing that standard of  care
before immunity applies, the court
found that the statute “contemplates the
existence of  a cause of  action for negli-
gent credentialing” because there
would be no other reason to articulate a
requisite process for immunized peer
review proceedings. Even so, that con-
templation still was not enough to
acknowledge the existence of  the tort,
for it merely “leaves us free to consider
whether the cause of  action exists at
common law.”
Minnesota has long taken the view

that, in order to recognize a common law
tort, the court must determine (1)
whether the tort is inherent in, or a nat-
ural extension of, an established com-
mon law right; (2) whether the tort has
been recognized in other common law
states; (3) whether recognition of  the tort
will create tension with other applicable
laws; and (4) whether such tension is out-
weighed by the importance of  the protec-
tions it would afford injured persons.
In answering those questions, the

court noted that negligent credentialing
is not a vicarious liability claim but a
claim against a hospital’s duty to exer-
cise reasonable care in the provision of
health services and protect patients from
third-party harm. It also found it analo-
gous to negligent hiring and negligent
selection of  an independent contractor.
Thus, it concluded that it was inherent
in and the natural extension of  common
law rights that are well established. 
The court also found that at least 27

states recognize the tort of  negligent
credentialing and at least three more
recognize a broad theory of  corporate
negligence that could include negligent
credentialing. In contrast, only two
courts have rejected the tort of  negli-
gent credentialing.  Thus, the vast
majority of  states to consider the claim
have validated it.  
The court also said that the tort does

not conflict with any applicable law.
While the confidentiality provision
within the peer review statute might
make proof  more complicated, the
court held that it does not preclude the
claim. Finally, the court concluded that
“policy considerations underlying the
tort of  negligent credentialing outweigh
the policy considerations reflected in
the peer review statute” and that the
confidentiality provisions provide ade-
quate protection against interference
with legitimate peer review concerns.

10th Circuit requires 
lower court to analyze 
peer review claim
Peer review immunity should not be

assumed, but must be the product of
reviewable reasoning, the U.S. Court of
Appeals for the 10th Circuit ruled. In a
lawsuit against a doctor and nurse for
injuries sustained by a newborn in an
at-home birth, Dr. J. Clark Bundren, a
full-time member of  the University of
Oklahoma medical faculty with a spe-
cialty in obstetrics and gynecology,
served as an expert witness. The defen-
dant nurse was later prosecuted for her
role in the birth.
Both defendants settled with the

plaintiff, with the defendant doctor pay-

ing $10,000 while still denying liability.
Thereafter, the defendant doctor, Joel

Parriott, filed a complaint with the
American College of  Obstetricians and
Gynecologists (ACOG), claiming that
Dr. Bundren violated the organization’s
principles governing expert testimony
by misrepresenting facts or committing
perjury. Convinced that ACOG’s review
would be biased against him, Bundren
filed a complaint against Parriott and
ACOG, alleging defamation, tortious
interference with prospective business
advantage, and tortious interference
with contract.
The complaint treated Parriott’s fil-

ing with ACOG as “libel per se,” essen-
tially accusing Bundren of  committing
the crime of  perjury. In accordance
with its rules, ACOG dismissed the
complaint against Bundren in light of
the litigation. Bundren also resigned
from ACOG.
The district court granted summary

judgment in favor of  the defendants,
finding that no accusation of  perjury
had occurred and that the ACOG com-
plaint was merely Dr. Parriott’s opin-
ion. It further held that the factual alle-
gations were substantially true.
Moreover, the court found that the

ACOG proceeding displayed no intent to
harm Dr. Bundren’s reputation and that
no harm had actually occurred. Finally,
the court found Dr. Parriott immune
from damages under the federal Health
Care Quality Improvement Act (HCQIA)
as a form of  peer review.
In Bundren v. Parriott, 2007 WL

2405258 (10th Cir. Aug. 24, 2007), the 10th
Circuit addressed the immunity issue
first. HCQIA provides qualified immu-
nity from damages for participation in
professional peer review proceedings,
provided that the proceeding is con-
vened in the reasonable belief  that such
review is in furtherance of  health care
quality, that reasonable effort is made to
obtain relevant facts, and that the proce-
dures are fair with notice and an oppor-
tunity to be heard.
Reversing the district court’s finding

of  immunity under HCQIA, the appel-
late court chastised the district court
for noting the factors necessary for
immunity but then making no effort to
determine if  the factors were satisfied.
After all, the 10th Circuit noted that Dr.
Bundren attacked the fairness of  the
ACOG proceeding and contended that
review was not undertaken in further-
ance of  quality health care. Without
that analysis, the district court had
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improperly “converted HCQIA’s qualified
immunity into an absolute immunity.”
Nevertheless, the 10th Circuit

affirmed the district court’s summary
judgment disposition of  the case
because “Dr. Bundren failed to show
that Dr. Parriott made false and defama-
tory statements about him.” It noted
that one doctor’s opinion of  another’s
conduct is not actionable in Kansas.

11th Circuit exempts
discrimination claims 
from peer review privilege
The U.S. Court of  Appeals for the

11th Circuit held that the “medical peer
review privilege” does not extend to
records implicated in federal discrimi-
nation proceedings in Adkins v.
Christie, 488 F.3d 1324 (11th Cir. 2007).
Dr. Russell Adkins, an African-

American, was a staff  physician at
Houston Medical Center in Georgia.
Despite performing satisfactorily dur-
ing his first year of  practice at the hos-
pital in 1997, he contends his medical
charts were subjected to an unusually
high level of  review for new physicians.
While nothing untoward was noted in
that review, his one-year provisional
status was extended by six months.
He claimed that his good record con-

tinued, yet restrictions on his employ-
ment were imposed in 2001 and 2002
because of  discriminatory practices
that targeted him for special, adverse
treatment. Eventually, he filed a federal
civil rights action against the center
and several of  its supervisory physi-
cians, alleging discrimination in the
implementation of  the center’s peer
review and disciplinary process.
The defendants moved to dismiss on

peer review immunity grounds. Adkins
responded by requesting documents
covering the peer review of  all physi-
cians at the hospital during his seven-
year tenure there. Defendants then
requested a protective order based on
Georgia’s medical peer review privilege,
which holds that the proceedings and
records of  medical peer review commit-
tees not be subject to discovery. The fed-
eral district court nonetheless under-
took an in-camera review but then
granted summary judgment in favor of
the defendants.
The 11th Circuit relied on the U.S.

Supreme Court decision in Jaffee v.
Redmond (1996) to analyze the applicabil-
ity of  the privilege to the instant case.
Jaffee, which describes factors to be con-
sidered in creating a privilege, asks (1)
whether the privilege would serve a pub-
lic good; (2) whether it is rooted in an

imperative need for confidence and
trust; (3) what the evidentiary benefit is
of  denying the privilege; and (4) what
the consensus is among the states.
The court then recognized that the

privilege served the important interest
of  promoting “vigorous oversight of
physician performance.” Even so, the
court found that the usefulness of  the
privilege must give way to the overrid-
ing importance of  anti-discrimination
principles.
Here, the court said, the documents

that the hospital sought to shield were
“critical to Adkins’ discrimination
claims” and were the “only way” he
could demonstrate disparate treatment.
Because the “claim of  discrimination
was within the peer review process
itself,” the court held that a different pol-
icy concern was at issue than the one
that motivated enactment of  the statute.
The order of  summary judgment was

vacated and the case remanded to allow
discovery to proceed.

expression of  a desire for the assistance
of  an attorney in dealing with custodial
interrogation by the police applies to
any and all offenses. 

Louisiana cases
In State v. Arceneaux, 425 So. 2d 740

(La.1983), an Officer Decker formally
arrested defendant for trespassing.
Defendant was booked on the charge of
trespassing and interviewed by Officer
McCann. After Officer McCann began
the interrogation, the defendant stated
that he wanted to “talk to an attorney
first” and questioning then ceased. 
Meanwhile, Officer Steach, a bur-

glary and theft investigator, arrived at
the station to interview the defendant
in connection with an unrelated bur-
glary. Some four hours after the defen-
dant requested counsel, Steach,
unaware of  defendant’s prior request
for counsel, proceeded to interrogate
defendant about the burglaries after
advising him of  his Miranda rights.  
The defendant orally confessed.
The Louisiana Supreme Court held

that Arceneaux invoked his right to
counsel and that the police re-initiated
further conversation with Arceneaux. It
was of  no moment that Steach did not
know of  defendant’s request for counsel. 
Good faith is not relevant because

once the defendant has expressed his
desire to deal with the police only
through counsel, all successive officers
who deal with the defendant are held to
have knowledge of  this fact.  Hence, the
second statement made to Officer
Steach was inadmissible.
In State v. Abadie, 612 So. 2d 1 (La.

1993), the trial court denied defendant’s
motion to suppress his confession. The
Louisiana Supreme Court reversed. In
that case the defendant was initially
brought in for questioning regarding a
homicide. Defendant was advised of  his
Miranda rights and questioned about
the murder. Then, other police officers
questioned defendant about an unrelat-
ed attempted rape.
At that point, defendant requested

counsel and the interview was terminat-
ed. Later, police continued their ques-
tions about the homicide. Defendant
eventually gave a statement implicating
himself  in the murder.
The Louisiana Supreme Court point-

ed out that the Edwards rule is not
offense specific:  Once a suspect invokes
the Miranda right to counsel for inter-
rogation regarding one offense, he may
not be re-approached regarding any
offense unless counsel is present.  
On the issue of  whether the accused

asked for an attorney, the Louisiana
Supreme Court stated: 

The request need not be formal or
direct, or for a particular attorney,
but is sufficiently conveyed by even

an unsuccessful attempt to reach a
lawyer, or an inquiry whether the
police could recommend a lawyer.
Indeed, courts must give a broad
rather than a narrow interpretation
to a suspect’s request for counsel.

Applying those precepts, the
Louisiana Supreme Court concluded
that Abadie made a request for counsel
and that Abadie’s statements should
have been suppressed.
In State v. Koon, 704 So. 2d 756 (La.

1997), defendant was placed in an inter-
view room and advised he was under
arrest for three counts of  first-degree
murder. He was read his rights, and he
indicated that he understood and want-
ed to talk to detectives, but first wanted
a lawyer. 
Detectives presented a waiver of

rights form to the defendant, purport-
ing to assess the defendant’s level of
understanding regarding the Miranda
rights. In the process of  going over the
advice of  rights form, he agreed to talk
and confessed to shooting his wife and
her two parents.
Citing Edwards and Miranda, the

Supreme Court stated:

Once a suspect in custody expresses a
desire … to deal with the police only
through counsel, all questioning
must cease and the accused is not
subject to further interrogation until
counsel has been made available to
him, unless he re-initiates further
communication. …

The issue in this case is whether, in the
process of  … going over the second
waiver of  rights form, Detective Lar-
kin was continuing his interrogation
of  the defendant such that any further
statements made by defendant cannot
be deemed an “initiation” of  further
conversation or communication,
because the interrogation had never
ended. As stated in State v. Abadie, in
order for there to be a valid waiver, the
suspect must have started, not simply
continued, the interrogation; for, just
as one cannot start an engine that is
already running, a suspect can not ini-
tiate an ongoing interrogation.  …

The term interrogation refers to not
only express questioning, but also to
any words or actions on the part of
the police (other than those normally
attendant to arrest and custody) that
the police should know are reason-
ably likely to illicit an incriminating
response.

The Louisiana Supreme Court held
that Detective Larkin knew that his
actions in reading the second waiver
form were reasonably likely to illicit an
incriminating response. Holding that
the defendant did not reinitiate the con-

versation but that the interrogation
never ended, the Supreme Court ruled
that the oral statements should have
been suppressed.
In State v. Hutchinson, 819 So. 2d 324

(La. 6/6/02), defendant was subjected to
custodial interrogation and denied all
wrongdoing. Police then offered defen-
dant a polygraph examination, at which
time he indicated he wished to speak to
a lawyer before agreeing to the poly-
graph. Police then resumed interroga-
tion and the defendant confessed.
The Louisiana Supreme Court held

that the state did not show that the
defendant limited his request for coun-
sel clearly and unambiguously to the
polygraph examination. Accordingly,
the court held that Edwards v. Arizona
and State v. Abadie required suppres-

sion of  the defendant’s statement.
In State v. Poullard, 03-940 (La.App. 3

Cir. 12/31/03) 863 So. 2d 702, while
undergoing the booking process, the
defendant said what sounded like “I
can’t talk without my lawyer ” and later
said, “No lawyer, can’t talk.” The court
was presented with the issue of
whether these cursory statements actu-
ally invoked the right to counsel.
The state argued that it was not an

effective invocation of  the right to remain
silent and the right to counsel because it
occurred during booking and not during
custodial interrogation. The 3rd Circuit
held that the defendant invoked his right
to counsel and that the subsequent state-
ment should have been suppressed.
These distinctions make it clear

that when and how an accused asks for
a lawyer are important factors in
assessing the admissibility of  any sub-
sequent statements.

Right to counsel
Continued from page 12
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Wreck, paralysis; failure to
warn; $32.4 million verdict
Plaintiff  was a passenger in a vehicle

traveling on the interstate from Baton
Rouge to New Orleans. During a lane
change, that vehicle lost traction, trav-
eled across the median and entered the
oncoming lane of  traffic. 
An oncoming vehicle collided with

the vehicle in which plaintiff  was rid-
ing on the vehicle’s passenger side
near the door post. The vehicle came
to rest on the far side of  the road and
began burning.
As a result of  the wreck, plaintiff  was

rendered a quadriplegic and sustained
burns over 20 percent of  her body. 
The vehicle in which plaintiff  was a

passenger was equipped with Michelin
tires. Plaintiff  filed suit against the tire
company, alleging that the company

failed to warn of  specific dangers relat-
ed to its tires. 
In April 2001, Michelin North

America Inc. created an internal two-
tire mounting policy. That policy said,
“Contrary to popular belief, intensive
testing has shown that when the tires
with the best traction are on the rear
axle, you get more control during wet
weather driving. That’s why it is
Michelin’s policy to automatically rear-
wheel mount your new tires when only
two are being replaced.”
Michelin, however, did not convey

the policy to all of  its distributors and
dealers. The company that mounted the
tires on the vehicle in which plaintiff
was riding testified that Michelin had
failed to warn it about the danger of
mounting new tires on the front.
Plaintiff ’s attorneys maintained that

Michelin failed to communicate the
safety policy because it feared loss of
sales. A test program with Michelin’s
major customer found that prohibiting
the mounting of  new tires on the front
of  the vehicle for safety reasons result-
ed in a 2 percent loss in sales.
The jury found that Michelin failed

to warn its customers about two-tire
mounting and that the vehicle
hydroplaned because the new tires were
mounted on the front of  the car. It
found Michelin 100 percent at fault and
awarded $32.4 million to plaintiffs. The
award included $5 million for physical

pain and suffering, $5 million for men-
tal pain and suffering, $1.5 million for
loss of  enjoyment of  life, $748,605.05 for
past medical expenses, $8.5 million for
future medical expenses, $96,443 in past
lost earnings, $240,000 in future loss of
earnings/loss of  earning capacity and
$10 million for disfigurement and physi-
cal disability.
Two other plaintiffs in the case

received a total of  $1.35 million for loss
of  consortium.

Boudreaux v. Gonzales Tire, Michelin North
America, Consolidated Tire, No. 75,998,
23rd JDC, Div. D, 10/6/07

Plaintiff’s counsel:  T. Carey Wicker III of
Capitelli and Wicker, New Orleans; 
John Tavormina of Tavormina & Young,
Houston, Texas

Plaintiff’s experts:  G. Randolph Rice, Ph.D.,
economics, Baton Rouge; Cam Cope, acci
dent reconstruction and auto fire and safety,
Conroe, Texas; Dr. Robert Voogt, life care
plans, Virginia Beach, Va.

Videotape created at request
of defendant’s insurer not
protected work product
Two train passengers were injured

when the bunk bed in which they were
sleeping collapsed. The bed had been
changed from a three-bunk to a two-
bunk bed. 
Plaintiffs sued the manufacturer of

the coach and during that lawsuit
requested a videotape showing defen-
dant’s manager reconfiguring a similar
bed. The videotape had been created at
the request of  defendant’s insurer.
Defendant refused to produce the tape,

saying it was work product. Plaintiffs
filed a motion to compel and argued that
privilege did not apply because insurer
requested the tape in the regular course
and scope of  business.
Court granted plaintiffs’ motion,

finding that work product privilege
under Fed. R. Civ. P. 26(b)(3) applies only
to materials prepared in anticipation of
litigation. The time at which the
defense counsel became involved in the
issue was significant. 
The court found that the insurer did

not retain an attorney until after it
requested and reviewed the videotape
as part of  its routine investigation of
the incident.
The court added that even if  the tape

could be classified as work product, it
would be discoverable because plaintiffs
showed a substantial need because the
tape:  (1) showed the manager who had
actually reconfigured plaintiffs’ bunk
performing the reconfiguration and the
manner in which he completed the
reconfiguration is relevant in determin-
ing liability; (2) the tape, although not a
contemporaneous account of  the event,
was produced very soon after the event;
and (3) plaintiffs cannot obtain the
same information in other ways since
the passage of  time would make the
manager’s deposition less reliable.

Myer V. Nitetrain Coach Co., 2007 WL
686357 (W.D. Wash. 3/2/07)

Plaintiffs’ counsel:  Louis L. Gertler of 
Gertler, Gertler, Vincent & Plotkin, LLP, 
New Orleans; Anthony Kornarens, 
Santa Monica, Calif.; David A. Kohles,
Stanwood, Wash.

18-wheelers collide; 
multiple injuries; 
$1.1 million settlement
The driver of  an 18-wheeler traveling

on an icy Indiana highway at a speed
that was too fast for the road condition
lost control of  the vehicle. That vehicle
partially blocked the highway. 
The driver of  a second 18-wheeler in

which plaintiff  was a passenger also
lost control of  that vehicle and it
crashed into the trailer that was block-
ing the interstate.
As a result of  the collision, plaintiff

suffered a shattered femur, which
required rod placement; L3-4 disc herni-
ation, sciatica and compression frac-
tures of  T12, L2 and L1 vertebrae; scars;
blood clot; chest pain; deep-vein throm-
bosis; and possible pulmonary embolus.
The driver of  the vehicle in which

plaintiff  was riding was a New Orleans
resident.
The court found defendant driver of

the first 18-wheeler and his employer 85
percent at fault and the defendant driver
of  the rig in which plaintiff  was a pas-
senger and his employer 15 percent at
fault. It awarded plaintiff  $550,000 for
the leg injury, $350,000 for the back
injuries, and $50,000 for other injuries
plus interest on all awards and expert
and court costs. Parties subsequently
settled for $1.1 million.

Storey v. Jenkins, et al., No. 01 20332, CDC,
Orleans Parish, Div. D, 10/11/07

Plaintiff’s counsel:  Jacques F. Bezou of The
Bezou Law Firm, Covington; Gary
Pendergast of Gary M. Pendergast, LLC,
New Orleans

Deputy injured while on
duty; $625,123 award
While working as a Livingston

Parish deputy sheriff, plaintiff  was
injured while trying to make a felony
stop of  a vehicle driving erratically. The
vehicle struck him at a slow speed as he
attempted to get the driver out. Plaintiff
sustained injuries to his shoulder, knee
and neck, which required a cervical
spine fusion. 
Because of  his injuries, plaintiff

could not return to his full duties and
had to take a position that prevented
him from earning overtime and extra-
duty pay.
Defendants invoked the “professional

rescuer doctrine,” which bars first-
responders from recovery for injuries
sustained as a part of  their job duties
unless the conduct of  the defendant is
especially “blameworthy.” The jury
found the driver, who was operating a
company truck, to be blameworthy, inso-
far as he appeared to be intoxicated;
however, no formal testing was done.
The jury awarded plaintiff  $625,123.

Defendants’ last settlement offer 
was $30,000.

Brooks v. Shaw Constructors, Inc., et al., No.
112,538, 21st JDC, Div. 6, Livingston
Parish, 10/12/07

Plaintiff’s counsel:  Randolph A. Piedrahita
and Kirk Guidry of Dué, Price, Guidry,
Piedrahita & Andrews, Baton Rouge;
Sherman Mack, Attorney at Law, Albany

Plaintiff’s experts:  Dr. Jorge Isaza, orthope
dics, Baton Rouge; R. Douglas Womack,
economics, Lafayette

Verdicts &
Settlements

Police Expert: Retired U.S. Special Agent; ATF,
BNDD and Bureau of Prison; asst. professor of
criminal justice, University of Louisiana at
Monroe, police academy instructor in use of
force; police pursuit, firearms  and other police
issues.

Dr. Lloyd Grafton
Ruston, LA  71270

Telephone and FAX; (318) 255 4214 
E mail:  lloyd@lloydgrafton.com
___________________________

SECURITIES/ANNUITIES/HEDGE
FUND ARBITRATION & LITIGATION

JOSEPH F. MYERS
Louisiana, Texas, Florida Bars, Public
Investors Arbitration Bar Association (PIABA),
CPA, AICPA Personal Financial Specialist
(PFS), former stockbroker.

Law Office: 514 E. Lockwood St.,
Covington, LA 70433

985-809-2140
myersno@msn.com

___________________________

Experts in Economics and Finance
Expert testimony and consulting in matters of
Commercial Damages, Antitrust, Business &
Asset Valuations, Buy/Sell Agreements,
Franchise Disputes, and lost profits. We spe
cialize in complex matters. We also provide
economic and market feasibility studies.
Contact Anderson Economic Group at 

214-219-3939 or visit
www.AndersonEconomicGroup.com.
Offices in Texas, Illinois, and Michigan.

___________________________

PHARMACOLOGY
issues related to pharmacokinetics, 

pharmacodynamics, pharmacotherapeutics,
toxicology, prescription and non prescription

drugs, controlled substances, 
ethanol, pharmacy.

Gary J. McGarity, Pharm.D.
10831 Classique Avenue, 
Baton Rouge, LA 70815, 

225 761 3464 (O) 225 928 9373 (H)
___________________________

JURY FOCUS GROUPS
Predict the future of your case at a price you
can afford.  Jury Focus Groups and Mock
Trials conducted by LTLA member, formerly
with Wendell Gauthier and Jack Martzell. For
a free consultation, contact:

Thomas Keasler Foutz
President, ADR inc.
1 800 884 9939 

TomFoutzADR@aol.com
___________________________

Heavy Handling Equipment Expert
Practicing design engineer specializing in
industrial & marine cranes, liftboats, jacking
systems, offshore/shipboard structures &
equipment.

G. Fred Liebkemann IV, P.E.
102 Legendre Drive, Slidell, LA 70460

Tel (985) 781 2571
Fax (832) 201 5361

Email: Fred@Liebkemann.com
___________________________

Quality Legal Research/
Brief Writing.

Graduate of Washington and Lee University,
School of Law, top 10 percent, cum laude,
order of the coif, former U.S. Fifth Circuit
judicial clerk, Louisiana practitioner since
1984, available for legal research and brief
writing. Excellent analytical and written advo
cacy skills. Writing samples and references
available on request. Contact William L.
Downing @

225-273-3055 or
bill@wdowning.com.

___________________________

Gold Mine
This beautiful two story Orleans style home
in historic Beauregard Town in Baton Rouge
is zoned commercial and would make a
great law office. The home features
3BD/2BA, original hardwood floors,
updated wiring, 12’ ceilings, beautiful
crown moulding and a fireplace in each
room. Call Brandi Harper with 
C.J. Brown for more details 

at (225) 278-5722.
___________________________

To place your ad in
Louisiana Advocates,
call (800) 354 6267, 
(225) 383 5554 or

visit the “advertise” section
of LAJ’s Web site:

www.lafj.org.
___________________________

Classifieds

LOUISIANA ADVOCATES • December 2007 PAGE 15

You can contribute to a campaign committee even if  you have cases pend-
ing in the division.

I am always encouraged by the bright and ethical young lawyers that I
meet. My overall advice is: Don’t be afraid to ask questions! Don’t be reluctant
to get opinions from Richard Lemmler.
Following these basic guidelines will greatly enhance the probability that

your license to practice law will never be put in jeopardy.

Dennis Hennen is a member of the LAJ Council of Directors and chairman of the LAJ Auto 
Torts Section.

Ethics and professionalism
Continued from page 8
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13 CLE credits for two-day registration

(including ethics and professionalism)

7 CLE credits for Thursday only

6 CLE credits for Friday only 
(including ethics and professionalism)

Program begins at 8:30 a.m. on both days 

and ends 5:15 p.m. on Thursday 

and 4:15 p.m. on Friday.

Move freely between “Winning with the Masters” 

and “Review of Louisiana Law” programs

Thursday, December 13, 2007

Review of Louisiana Law

Ethics

Ashley L. Belleau

Patrick, Miller, Burnside &

Belleau

New Orleans

Professionalism

Patrick A. Juneau

Juneau Law Firm

Lafayette

Motions in Limine
Paul H. Dué, 

Dué, Price, Guidry, Piedrahita 

& Andrews, PA 

Baton Rouge

Insurance Bad Faith

Soren E. Gisleson

Herman, Herman, Katz & Cotlar, LLP

New Orleans

Aviation Law

Conrad S.P. “Duke” Williams III

St. Martins, Williams & Bourque

Houma

The Fundamentals of Pleadings

Donald W. Price

Dué, Price, Guidry, Piedrahita 

& Andrews, PA

Baton Rouge

Friday, December 14, 2007

Winning with the Masters

Handling the Investigation 

of a Potential 

Crashworthiness Case

Lewis “Mike” S. Eidson

Colson, Hicks & Eidson

Coral Gables, Florida 

Jury Selection

Les Weisbrod

Miller Curtis & Weisbrod, LLP

Dallas, Texas

Case Selection: 

From Intake to Verdict

Richard M. Golomb

Golomb & Honik, PC

Philadelphia, Pennsylvania

Obstacles to Justice

Kathleen Flynn Peterson

Robins, Kaplan, Miller 

& Ciresi, LLP 

Minneapolis, Minnesota

Stephen H. Galebach

Galebach Law

Medford, Massachusetts

Review of Louisiana Law

Fred L. Herman

Fred L. Herman, APLC

New Orleans

Opening and Closing Statements

Gerald E. Meunier

Gainsburgh, Benjamin, David,

Meunier & Warshauer, LLC

New Orleans

Depositions: 

The Litigator’s Workhorse 

Michael C. Palmintier

deGravelles, Palmintier, 

Holthaus & Frugé

Baton Rouge 

Summary Judgment

W. Jay Luneau

Luneau Law Offices

Alexandria

Honorable Diane R. Lundeen

Workers’ Compensation 

Law Judge

New Orleans

For additional information and registration,
phone (800) 354-6267 or (225) 383-5554 or visit www.lafj.org

Winning with the Masters

Framing Your Case

Kenneth M. Suggs

Janet, Jenner & Suggs, LLC

Columbia, South Carolina

Persuasion

Howard L. Nations

Law Offices of Howard L.

Nations, PC

Houston, Texas

Failure to Diagnose 

Breast Cancer 

John K. Powers

Powers & Santola, LLP

Albany, New York 

Pharmaceutical Litigation

Update: What Is Hot and 

What Is Coming Next

Michael R. Hugo

Brent Coon & Associates

Boston, Massachusetts 

Persuasion in Summation

Emmanuel E. Edem

Norman &  Edem, PLLC

Oklahoma City, Oklahoma


