IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

UNITED STATES OF AMERICA

VERSUS CRIMINAL NO. 1:08-cr-132-WJG-RHW-01

GREGORY BRENT WARR and
LAURA JEAN WARR

MOTION TO CLARIFY AND TO MODIFY THE DISCOVERY ORDER

The Accused, Gregory Brent Warr, files this Motion to Clarify and to Modify the Order

Regarding Discovery and in support would show the following:
1.

On January 28, 2009, United States Chief Magistrate Judge John Roper entered the
standing Order Regarding Discovery. The Order entered in this case has a time-honored status
and was adopted by this Court over twenty years ago as the standing Order Regarding Discovery
in pending criminal cases.

2.

When the subject Order Regarding Discovery was adopted, Rule 16(a)(1) of the Federal
Rules of Criminal Procedure was made a part of the subject Order. Prior to its amendment in
December of 2002, Rule 16(a)(1)(A) related to the statement of the defendant; Rule 16(a)(1)(B)
related to the defendant’s prior record; Rule 16(a)(1)(C) related to documents and tangible
objects and Rule 16(a)(1)(D) related to reports of examinations and tests. A copy of Rule 16 of
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the Federal Rules of Criminal Procedure as it was couched prior to its amendment in December,
2002, is attached hereto as Exhibit A.
3.

By Amendment dated November 2, 2002, which became effective December 1, 2002,
Rule 16 was recast. Now, Rule 16a(1)(A) relates to the defendant’s oral statement; Rule
16a(1)(B) relates to the defendant’s written or recorded statement; Rule 16(a)(1)(C) relates to an
organizational defendant; Rule 16(a)(1)(D) relates to a defendant’s prior record; Rule 16(a)(1)(E)
relates to documents and objects; Rule 16(a)(1)(F) relates to reports of examinations and tests
and Rule 16(a)(1)(G) relates to expert testimony. A copy of the current Rule 16 is attached
hereto as Exhibit B. The current Order does not address the amended Rule 16(a)(1)(E) or Rule
16(a)(1)(F), although the intent of the Order is to cover those subsections.

4,

The Accused, Gregory Brent Warr, moves this Court to modify the existing Order
Regarding Discovery, particularly paragraph 1(a) to read that the United States Attorney shall
make available to defendant within thirty days of this Order any evidence described in Rule
16(a)(1)(A), (B), (C), (D), (E) and (F). This clarification is necessary to establish uniformity
between the current standing Order and the amendment to Rule 16.

5.

Furthermore, the Accused would show that the current Rule 16(a)(1)(G) addresses expert
testimony. However, the Order Regarding Discovery is unclear as to the duties of the
Government and the Defendant under Rule 16(a)(1)(G) regarding expert testimony. The
Accused, Gregory Brent Warr, requests that this Court amend the Order Regarding Discovery to
address Rule 16(a)(1)(G) (expert testimony) by providing scheduling deadlines for the
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Government to designate its expert witnesses and to otherwise comply with Rule 16(a)(1)(G) and
for the Defendant to designate its expert witnesses and to otherwise comply with Rule
16(a)(1)(G).

WHEREFORE, premises considered, the Accused, Gregory Brent Warr, moves this
Court to clarify the standing Order Regarding Discovery to the extent set forth above and to
amend the Scheduling Order to address the issue of expert testimony as set forth in Rule
16(1)(a)(G).

Respectfully submitted this 11" of February, 2009.

GREGORY BRENT WARR

BY: OWEN, GALLOWAY & MYERS

/sl JOE SAM OWEN, MSB #3965

OWEN, GALLOWAY & MYERS, PLLC
1414 25th Avenue

Post Office Drawer 420

Gulfport, Mississippi  39502-0420
Telephone:  (228) 868-2821
Facsimile: (228) 864-6421

E-Mail: jso@owen-galloway.com




CERTIFICATE OF SERVICE

I, JOE SAM OWEN, of the law firm of Owen, Galloway & Myers, PLLC, counsel for
BRENT WARR, do hereby certify that I have this date electronically filed the above and
foregoing Motion with the Clerk of the Court using the ECF system which sent notification of
such filing to all counsel of record.

SO CERTIFIED THIS 11" day of February, 2009.

/sl JOE SAM OWEN, MSB #3965

OWEN, GALLOWAY & MYERS, PLLC
1414 25th Avenue

Post Office Drawer 420

Gulfport, Mississippi  39502-0420
Telephone:  (228) 868-2821
Facsimile: (228) 864-6421

E-Mail: jso@owen-galloway.com
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unable to pay for it, the court may direct the government to
pay for travel and subsistence expenses for-both the defen-
dant and the defendant’s attorney. In either case, the current
rule requires the government to pay for the transeript.
Under the amended rule, if the govelnment requested the
deposition, the court maust require the government to pay
reasonable subsistence and travel expenses and the cost of
the deposition tratiséript. If the defendant is unable to pay
the deposition expenses, the court must order the govern-
ment to pay reasonable subsistence and travel expenses and
the-deposition transeript costs—regardless of who requested
the deposition. Although the curent rule places no apparent
Emits on the amount of fiinds that should be reimbursed, the
Committee believed that insertion of the word "reasonable”

was consistent with ewrent practies,

Rule 15(f) is “intended to mnre—clear]y reflect that the
admissibility of any deposition taken under the rule is gov-
erned not by the rule itself, but instesd by the Federal Rules

of Evidence.

HISTORICAL NOTES .
References in Text

The Federal Rules of Evidence, referred to in subsee. (e),
are set out in 'I‘itlp 28, Judiciary and Judicial Procedure.

Effective and Applicability Provisions L

- 1975 Acis. Amendments of this rule embraced in the order
of the United Siates Supreme Court on Apr. 22, 1974, and
the amendments of this_rule made by section 3 of b1,
94-64, effective Dec. 1, 1975, pursvant to section 2 of Pub.L.
9464, o -

Rule 16. Diseovery and Inspection B

(a) Governmental Disclosure of Evidence -

() Information Subjéct to Disclosure.

" (A) Statement of Deféndant, Uporn: request
of a.defendant the governnient must disclose to
the defendant and make available for inspection,
copying, or photographing: any -velevant written
or_recorded statements made by the defendant,
or coples theréof, within ‘the possession, custody,
or control of the government, the existence of

- which i§ known, or by the exercise of due dili-

" gence miay become known, to the attoriey for the
‘government; that portion of any “Writttin Tecord
containing the substance of any relevant oral
stafement, made by the ‘defendant whether before
or afier arrest in response to interrogation by any
person then known to the defendant to be. x
governtient agent; and recorded testimony of the

- -defendant before a grand Jury whick relates to
- the offense ehavged. The government must also

“disclose to the defendant the substance of any
other relevant oral statement made by the defen-

* dant whether before ar after arrest in response to
interrogation by any person then known by the

“defendant to be a government, agent if the gov-

- ernment infends to use that statement at rial.
Upon request of a defendant which is an organi-

ARRATGNMENT

Rule 16

zation such as a corporation, partnership, associa-
tion or laber union, the government myst disclose
to the defendant any of the foregoing statements
made by a person who the gavernment contends
{1) was, at the time of making the statement, so
situated as a director, officer, employee, or agent
as to have been able legally to bind the defendant
in respect to the subject of the statement, or (2) -
was, at the time of the offense, personally in-
volved in the alleged conduct constituting the
offense and so situated as a director, officer,
employee, or agent as to have been able legally to
bind the defendant in respect to that afleged
conduet in which the person was involved.

(B) Defendant’s Prior Record. Upon request
of the defendant, the government shall furnish to
the defendant such copy of the defendarit’s prior
criminal record, if any, as is within the possession,
custedy, or control of ‘the government, the exis-
tence of which is known, or by the exercise of due
diligence may become known, to the attorney for
the government, - .- - ¢ Yo

(C) Documents and Tangible Objects. -Upon
request of the defendant the government shall
permit -the defendant_ to inspect and .copy or

‘Dhotograpi: "books, " papers, documents, photo-
graphs, tangible objects, buildirigs or places, or
copies or portions thereof, which are within the
possession, custody or control of the government,
- and which are material to the preparation of the
deféndant’s defense or are intended for nse by
the ‘government as evidénce in chief -at the trial,
or were obtained from or belong t6"the defendant.
(I) Reports of Examinations and Tests,
Upon request of a -defendant the government
shall permit the defendant to inspect and Copy or
photograph any results or reports of physical or
mentzl examinations, and of “scightific ‘tests or
- experiments, or copies thereaf, which are within
the possession, eustody, or control of the govern-
ment, the existence of ‘whieh ig kriown; or by the
exercise of due diligence may becotre known, to
the attorney for the government, dad ‘which are
material to the preparation of the defense of are
intended for use by the ‘governnient as evidence
in chief at the trial, = TR
* (E) Expert Witnesses. At the defendant’s re-
quest, the government shall-disclose to the defen-
dant a written summary of testimony that the

" -Bovernmeént intends to use urider Rules 702, 703,

or 705 of the Federal Rules of Evidence during
its case-in-chief at frial. - If “the . government re-
guests diecovery under subdivision (B C)(i)y of
this rule and the defendant, complies, the ‘govern-
ment shall, at the defendant’s request; disclose to
the defendant a ‘written summary- of testimony
the government intends to use under Rules 702,
708, or T05 as evidence at trial on the issue of the

Complete -Anhotation Materials; see Title 18 U.S.C.A.

109




- Rule 16

defendant’s mental condition. The summary pro-

- vided under this subdivision shall describe the
-witnesses’ opinions, the hases and the reasons for
those opinions, and the witnesses’ qualifications.
(2) Information Not Suhbject to Disclosure.
Except as provided in paragraphs {(4), (B), (D), and
(E) of subdivision (a)(1), this rule does not authorize
the discovery or inspection of reports, memoranda,

, or other internal government documents made by

the attorney for the government or any other gov-
ernment dgent investigating or prosecuting the
case. Nor does the rule authorize the discovery or
inspection of statements made by government wit-
nesses or prospective government witnesses except
as provided in 18 U.8.C. § 8500, "

(8) Grand Jury Transcripts. Except as provid-
ed in Rules 8, 12G) "and 262, and subdivision

(@)()A) of this rule, these rules do not relate to

discovery or inspection of recorded proceedings of a
grand jury. S
[{(4) Failure to Call Witness.] (Deleted Dec. 12,

- 19%8) -

(b) The Defendant’s Disclosure of Evidence.

. (1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the
defendant requests disclosure under. subdivision
(a)(1)(C) or (D) of this rule, upon compliance with
such request hy the government, the defendant,
on request of the government, shall permit the
government to inspect and eopy or photograph
books, papers, documents, photographs,” tangible

. -objects, or, eopies or porticns thereof, which are
- within the possession, custody, or contrel of the

defendant and which the defendant intends to
“introduce as evidence in chief at the trial.
._.{B) Reporis of Examinations and Tests. If
the defendant requests. disclosure under subdivi-
-.sion (a}1XC) or (D) of this rule, upon ¢ompliance

.-, with such request hy. the government, the defen-

-dant, -on request of the government, shall permit
the government o inspeet and topy or photo-
graph any. results or:reports.of physical or mental
examinations and-.of .scientific tests or experi-
ments made in eonnection with the particular
‘case, or copies -thereol, within the possession or
control of the defendant, which . the defendant
intends to introduce as evidence in chief at the
trial or which were prepared by 4 withess whom
-the defendant. intends to call at the trial when the
resulfs or reports relate to that-witness’ testimo-
ny. -: - R : . !

(C) Expert . Witnesses, Under the following
circmmstances, the defendant, shall, at the govern-

- ment's request, diselose to .the government & writ-

ten summary of testimony that the defendant
intends to use under Rules 702, 703, or 705 of the

RULES OF.CRIMINAL PROCEDURE

Federal Rules of Evidence as evidence ai, trial: (D)
if’ the defendant, requests disclosure under subdi-
vision (a){1)(E) of this rule and the government
complies, or (i) if the defendant has given notice
under Rule 12.2(b} of an intent to present expert
testimony on the defendant’s mental condition.
This summary shall deseribe the witnesses’ opin-
ions, the bases and reasons for those opinions,
and the witnesses’ qualifications.

(2) Information Not Subject To Disclosure,
Exeept as to scientific or medical reports, this sub-
division does not authorize the discavery or inspec-
tion of reports, memoranda, or other internal de-
fense documents made by the defendant, or the
defendant’s attorneys or agents in connection with
the investigation or defense of the case, or of state-
ments made by the defendant, or by government, or
defense witnesses, or hy prospective government or
defense witnesses, to the defendant, the defendant’s
agents or attorneys.

[(3} Failure to Call Witness.] (Deleted Dec, 12,
1975) ’ . ’

(¢) Continuing Duty to Disclose. If, prier to or
during trial, a party discovers additional evidence -or
material previously requested or ordered, which is
subject to discovery or inspection under this rule, such
party shall promptly notify the other party or that
other party’s atforney or the court of the existence of
the additional evidence or materia).

(d) Regulation of Discovery.

(1) Protective and Modifying Orders. TUpon a
sufficient showing the court may at any time order
that the discovery or inspection be denied, restriet-
ed, or deferred, or make such other order .as is
appropriate. Upon motion by a party, the court
may permit the party to make such showing, in
whole or in part, in the form of a writion statément,
to be inspected by the judge alone. Tf the court
enters an order granting relief following such an ex
parte showing, the entire text of the party’s state-

" ment shall be sealed and preserved in the records of

. the court to be made available to the appellate court -

in the event of an appeal.

(2) Failure To Comply With a Reguest. If at
any time durinig the course of the proceedings it is
brought to the attention of the court that a party

~‘has failed to comply with this rule, the court may

- order such party to permit the discovery.or inspec-

_tion, grant a continuance, or prohibit the party from
‘introducing evidence not disclosed, or it may enter

- such other order as it deems just under the eircum-

-stances.  The ecowrt may specify the time, place and
manner of making the discovery and inspection and
mmay preseribe such terms and conditions as are
- just, : ‘

Complete Anndtaiion Méterials, see Title 18 U,5.C.A.

110

N I e




ARRAIGNMENT Rule 16

(e) Alibi Witnesses: - Dlscove1y of alibi. vmtnesgea damt’s dir ectm’, qﬁ‘"zcev cmplo yee, or - agent
is governed by Rule 12.1, — WA
(As amended Feb, 28, 1966, eff. July 1, 1966 Ap1 22, 1974,
eff. Dec. 1, 1975; July 31, 1975, Pub.L. 94-64, § 3(20) (28),
89 Stat. 374 875; Dec. 12, 1975, Pub.L. 94-149, § b, 89 Stat.
806; Apr. 28, 19883, eff. Aug 1, 1983; Mar. 9, 1987, ff. Aug.
1, 1987; Apr. 30;-1991, eff. Dec. I, 1891; Apr. 22, 1993 eff.
Dee. 1, 1993; Apr. 29, 1994, eff. Dec. 1, 1994)

Proposed Amend.ment of Rule .

Effective Décember 1, 2002, absent conirary Con-
gressional action, this rule is amended fo read as
Jollows:

(it} was pe’rsmmlly intiolved in the alleged
conduct constituting the offense and was le-
gully able to bind the defendant’ regcmdmg
that conduct becouse of that person’s posi-
tion as the defendrmts dwectm ojﬁcer ern-
ployee, or agent.

(D) Defendant’s Prior Record Upon o de-
fendant’s request, the government must furnish
the defendant with o copy of the defendant’s
prior criminal record that is within the gov-

{a) Government’s Disclosure. -
(1) Information Subject to Disclosure.

(A) Defendant’s Oral Statement. Upon o
defendant’s request, the government must dis-
close to the defendani the substance of any
relevamt oral statement made by the defendand,

before or after arrest, in response 1o inferrogo- -

fion by o person the defendant knew was o
government agent if the government mtends to
wse the statement af trial

(B) Defendant’s Written or Recorded
Statement. Upon o defendont’s request, the
government must disclose fo the defendant,
and moke avoilable for inspection, copying, or
phatogmphmg, all of the following: '

(i) any relevant writien or recorded state-
fm,ent by the defendant if:
® the statemenl is within the gmk
grnment’s poS5ession, custody, ‘or
control; and
® the aitorney for the government -
. knows—or through due diligence
could know—that the stalement ex-
ists;

(u) the portion of amfy umtten ﬂecovd con-
taining the substance of any relevant oral
statement made before or after arrest if the
defendant made the sintement in response to
interrogotion by o person the defendant

. demew wes ¢ governiment agent; and

(iii) the defendmats “racorded testimony
before a grand jury. 'relatmg to the chw ‘ged
aoffense.

fC) Orgenizational Defendant, Upon o de-
fendant’s request, if the defendant is am ovga-
nization, the govermment must disclose to the
defendant any statement . desoribed . in Rule

“16(a) (1)(A) and (B) if the government confends

that the person making the statement.

(i) was legally wble to bind the dafendcmt
mgardmg the subject of the slalement De-
cause of that person’s position as the defen-

ermment’s possession, custody, or control if the
attorney for the government knows—or
through due diligence could know—-that the
record caists.

(E} Documents and Objects. Upon o defen-
dant’s vequest, the government must permit the
defendant to inspect and to copy or photograph
books, papers, documents, data, photographs,
tangible objects, buildings or places, or copies
or portions of any of these items, if the item is
within the government’s possession, wstody,
control and: .

(i) the item is materiel to p’repm-mg the
defense;

(ti} the government intends to use the
item in its case-in-chief al trial; or -

(iii) the item was obtained ﬁom or be-
lomgs to the defendant. - :

(F) Reports of Exeminations and Tests
Upon a defendont’s réquest, the government
must permit o defendant to inspect and fo capy
or photograph the resulls or 'repm't-; of any
physical or meninl exominalion and of any
scientific test or experiment if

(i) the item is within the gommment’s
possession, custody, or control;

(ii} the attorney for the governmmt
knows—or through due d’rlzgence could
know—-that the ztem exists;, and :

(Lu) the item is material to pr epanng the
defmzse or the government intends fo use the
item in ils case-in-chief at trial.

(G} Etpert Testimony. Upon a defendcmts
request, the govermment must give the defen-
dant o written summary of any testimony the
government intends 10-use in s cuse-in-chicf
ai trial under Federal Rules of Evidence 702,
708, or 705. The summary must describe the
Wilness’s opmions the bases and reasons for
those opinioms, ond the wilness's quahfwa-
tions.

Complete Annotation Malerials, see Tille 18 U.S.C.A.
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Rule .16

(2} Information Not -Subject to Disclosure.
Ewcept as Rule 16(a)(1) provides otherwise, this
rule does: not authorize the discovery or TnEpec-
tion of reports, memoranda, or other internal
government documents-made by an attorney for
the government or other government agent in
conmection with investigating or prosecuting the
case. Nor does this rule authorize the discovery
or inspection of statements made by prospective
governament wilnesses éxcept ns provided in 18
US.C. § 3500, - S IR

(3) Grand Jury Transcripts. This rule does
not apply to the discovery or inspeclion of o
grand fury’s recorded proceedings, except as pro-
vided in Rules 6, 12(h), 16(w)(1), ond 26.2.

(b) Defendant’s Disclosure, .
- (1) Information Subject to Disclosure.

(A) Documents and Objects. If o defendant
-requests disclosure under Rule 16(a)(1)(E) and
the government complies, then the defendont
“must permiil the government, upon request, to
- inspect and to copy or photograph books, pa-
" 'pers; documents, dala, photographs, tungible
objects, buildings or places, or copies or’por-

. tions of any of these items if L
(i) the item is within the defendant’s pos-

“session, custody, or control; and .- -

(i) the defendant intends to use the item
in the defendant’s case-in-chief at trial.
(B) Reports of Examinations and Tests. If

¢ defendani requests disclosure under Bule
16()()(F) and the government complies, the
. defendant must permit the government, upon
“vequest, to nspect and to copy or photograph
the results or reporis of any physical or mental
- examination and of any scientific fest or ex-
periment 1f : o '
(i} the item. is within the defendant’s pos-

session, custody, or conirol; and
| {ti) the defendant intends to use the item
in the defendant’s case-in-chief at_trial, or
intends to call the witness who prepared the
report, and the report relates to the witness’s
 testimomy. - - e T
(C) Expert Testimony. If o defendant re-
- quests disclosure under: Rule 16(a)(1)(G) and
‘the govermment complies, the defendant .must
- give the government, upon: request, o written
summary of any lestimony the defendant in-
tends to use as evidence ot trial under Federal
Rules of Evidence 708, 703, o+ 705. The swm-
mayy must describe the witness’s opinions, the
‘bases and reasons for these opindions, and the
witness’s qualifications,

RULES OF CRIMINAL PROCEDURE

{2) Information Not Subject t6 Disclosure,
Hrcept for scientific or medical reports Rule
16(b)(1) does not authorize discovery or tnspec-
tion of - :

(A) reports, memoranda, or other docu- .
ments made by the defendamt, or the defen-
dant’s attorney or agent, during the case’s
wnvestigation or defense; or

(B) a statement made to the c'iefendant, o
the defendant’s attovney or agent, by:

(i) the defendant;
(i) o government or defense witness; or

{iii) o prospective government or defense
witness.

(c) Continuing Duly to Disclose. A party who
discovers edditional evidence or malerial before or
during trial must promptly disclose ils existence to
the other party or the court ift

(1} the evidence or material is subject to dis-
covery or inspection under this rule; and

{2) the other party previcusly requested, or the
court ordered, ils production. T

{d) Regulating Discovery. .

(1) Protective and Modifying Orders. At any
time the court may, for good cause, dengy, vestriet,
or defer discovery or inspection, or grant other
appropriate velief. The court may permit o party
to show good cause by o written stolement that
the cowrt will inspect ex parte. If relief is grond-
ed, the cowrt must preserve the entirve text of the
party’s statement under seal.

(2} Failure to Comply. If o party fails lo
comply with-this rule, the court may: -
(A) order that party to permil the discovery
“or inspection, specify its time, place, and man-
ner; and prescribe other just terms and condi-
~ tions; Co . o
. (B) gront o continuance;

(C) prohibit that party from introducing the
- undisclosed evidenee; or

(D) enter any other order that is just sinder
the circumstances.

ADVISORY COMMITTEE NOTES
1944 Adoption

Whether under existing law diseavery may be perthitted in
criminal cases is doubtful, United States v. Rosenfeld, 57
F.2d T4, C.C.A2d certiorari denied 52 S.Ct. 642, 286 U.S.
5666, 76 L.Ed. 1290. The courts have, however, made orders
granting to the defendant an opportunity to inspeet impound-
ed documents helonging to him, United States v B, Goedde
and Co., 40 F.Supp. 523, 534, ED.I. The rule is a restate-

Complete. Anriotation Materials, see Tifle 18 U.S.C.A.
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(a) Government’s Disclosure.

218

RULE 16
DISCOVERY AND INSPECTION

(1) Information Subject to Disclosure.
(A) Defendant’s Oral Statement. Upon a defendant’s
request, the government must disclose the defendant
the substance of any relevant oral statement made by
the defendant, before or after arrest, in response to
interrogation by a person the defendant knew was a
government agent if the government intends to use the
statement at trial.
(B) Defendant’s Written or Recorded Statement. Upon
a defendant’s request, the government must disclose to
the defendant, and make available for inspection, copy-
ing, or photographing, all of the following:
(i) any relevant written notice or recorded state-
ment by the defendant if:
* the statement is within the government’s pos-
session, custody, or control; and

* the attorney for the government knows—or
through due diligence could know—that the state-
ment exists;

(ii) the portion of any written record containing the
substance of any relevant oral statement made before
or after arrest if the defendant made the statement
in response to interrogation by a person the defen-
dant knew was a government agent; and

(iii) the defendant’s recorded testimony before a
grand jury relating to the charged offense.

(C) Organizational Defendant. Upon a defendant’s
request, if the defendant is an organization, the govern-
ment must disclose to the defendant any statement
described in Rule 16(a)(1)A) and (B) if the government
contends that the person making the statement:

(i) was legally able to bind the defendant regarding
the subject of the statement because of that person’s
position as the defendant’s director, officer, employee,
or agent; or

(ii) was personally involved in the alleged conduct
constituting the offense and was legally able to bind

- the defendant regarding that conduct because of that




Pt I ARRAIGNMENT & PREPARATION Rule 18

person’s position as the defendant’s director, officer,

employee, or agent.

(D) Defendant’s Prior Record. Upon a defendant’s
request, the government must furnish the defendant
with a copy of the defendant’s prior criminal record
that is within the government’s possession, custody, or
control if the attorney for the government knows—or
through due diligence could know—that the record
exists.

(E} Documents and Objects. Upon a defendant’s
request, the government must permit the defendant to
inspect and to copy or photograph books, papers, docu-
ments, data, photographs, tangible objects, buildings or
places, or copies or portions of any of these items, if the
item is within the government’s possession, custody, or
control and:

(i) the item is material to preparing the defense;

(ii) the government intends to use the item in its
case-in-chief at trial; or

(iii) the item was obtained from or belongs to the
defendant.

(F) Reporis of Examinations and Tests. Upon a
defendant’s request, the government must permit a de-
fendant to inspect and to copy or photograph the results
or reports of any physical or mental examination and of
any scientific test or experiment if:

(1) the item is within the government’s possession,
custody, or control;

(i1} the attorney for the government knows—or
through due diligence could know—that the item ex-
ists; and

(iii) the item is material to preparing the defense
or the government intends to use the item in its case-
in-chief at trial.

(() Expert Testimony. At the defendant’s request, the
government must give to the defendant a written sum-
mary of any testimony that the government intends to
use under Rules 702, 703, or 705 of the Federal Rules
of Evidence during its case-in-chief at trial. If the
government requests discovery under subdivision
(bX1)(C)(i1) and the defendant complies, the govern-
ment must, at the defendant’s request, give to the de-
fendant a written summary of testimony that the de-
fendant intends to use under Rules 702, 703, or 705 of
the Federal Rules of Evidence as evidence at trial on
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the issue of the defendant’s mental condition. The sum-

mary provided under this subparagraph must describe

the witness’s opinions, the bases and reasons for those
opinions, and the witness’s qualifications.

(2) Information Not Subject to Disclosure. Except
as Rule 16(a)(1) provides otherwise, this rule does not au-
thorize the discovery or inspection of reports, memoranda,
or other internal government documents made by an at-
torney for the government or other government agent in
connection with investigating or prosecuting the case.
Nor does this rule authorize the discovery or inspection of
statements made by prospective government witnesses
except as provided in 18 U.S.C. § 3500,

(8) Grand Jury Transeripts. This rule does not apply
to the discovery or inspection of a grand jurys recorded
proceedings, except as provided in Rules 6, 12(h), 16(a)(1),
and 26.2.

(b) Defendant’s Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Objects. If a defendant requests
disclosure under Rule 16(a)(1)(E) and the government
complies, then the defendant must permit the govern-
ment, upon request, to inspect and to copy or photo-
graph books, papers, documents, data, photographs,
tangible objects, buildings or places, or copies or por-
tions of any of these items ift

(i) the item is within the defendant’s possession,
custody, or control; and

(i1) the defendant intends to use the item in the
defendant’s case-in-chief at trial,

(B) Reports of Examinations and Tests. If a defendant
requests disclosure under Rule 16(a)(1)}(F) and the
government complies, the defendant must permit the
government, upon request, to inspect and to copy or
photograph the results or reports of any physical or
mental examination and of any scientific test or experi-
ment if:

(i) the item is within the defendant’s possession,
custody, or control; and

(i1) the defendant intends to use the item in the
defendant’s case-in-chief at trial, or intends to call
the witness who prepared the report and the report
relates to the witness’s testimony.

(C) Expert Testimony. The defendant must, at the
government’s request, give to the government a written
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summary of any testimony that the defendant intends

to use under Rules 702, 703, and 705 of the Federal

Rules of Evidence as evidence at trial if—

(i) the defendant requests disclosure under subdivi-
sion (a)(1X(G) and the government complies, or
(ii) the defendant has given notice under Rule
12.2(b) of an intent to present expert testimony on
_ the defendant’s mental condition.

The summary must describe the witness’s opinions, the

bases and reasons for these opinions, and the witness’s

qualifications.

(2) Information Not Subject to Disclosure. Except
for scientific or medical reports, Rule 16(b)1) does not au-
thorize discovery or inspection of:

(A) reports, memoranda, or other documents made by
the defendant, or the defendant’s attorney or agent,
during the case’s investigation or defense; or

(B) a statement made to the defendant, or the
defendant’s attorney or agent, by:
(1) the defendant;
" (ii) a government or defense witness; or
(iii) a prospective government or defense witness.
(¢) Continuing Duty to Disclose. A party who discov-
ers additional evidence or material before or during trial
must promptly disclose its existence to the other part or the
court if:

(1) the evidence or material is subject to discovery or
inspection under this rule; and

(2) the other party previously requested, or the court
ordered, its production.

(d) Regulating Discovery.

(1) Protective and Modifying Orders. At any time
the court may, for good cause, deny, restrict, or defer
discovery or inspection, or grant other appropriate relief.
The court may permit a party to show good cause by a
written statement that the court will inspect ex parte. If
relief is granted, the court must preserve the entire text
of the party’s statement under seal.

(2) Failure to Comply. If a party fails to comply with
this rule, the court may:

(A) order that party to permit the discovery or inspec-
tion; specify its time, place, and manner; and prescribe
other just terms and conditions;

(B) grant a continuance;
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(C) prohibit that party from introducing the undis-
closed evidence; or

(D) enter any other order that is just under the

circumstances.

[Adopted Dec. 26, 1944, effective March 21, 1946; amended Feb. 28, 1966, effec-
tive July 1, 1966; Apr. 22, 1974, effective Dee. 1, 1975; July 31, 1875, effective
Dec. 1, 1975; Dec. 12, 1975; Apr. 28, 1983, effective Aug. 1, 1983, Mar. B, 1987,
effective Aug. 1, 1987, Apr. 30, 1991, effective Dec. 1, 1991; Apr. 22, 1993, effec-
tive Dec, 1, 1993; Apr. 29, 1994, effective Dec. 1, 1994; Apr. 11, 1997, effective
Dec. 1, 1997; amended Apr. 29, 2002, effective Dec. 1, 2002; amended Nov. 2,
2002, effective Dec. 1, 2002.] e

AUTHOR’'S COMMENTARY ON RULE 16

PURPOSE AND SCOPE

Rule 16 is the primary rule governing pretrial discovery in
criminal cases. In addition, Rule 12.1 governs disclosure of alibi
witnesses, Rule 12.2 disclosure of expert testimony relating to
mental condition, Rule 12.3 disclosure of evidence of a public
authority defense, Rule 17 subpoenas for witnesses and eviderce
at trial, and Rule 26.2 governs the disclosure of witness
statements. Prosecutors also have constitutional discovery obliga-
tions independent of the rules.

SUMMARY OF DISCOVERY RULES FOR DEFENDANTS
IN FEDERAL CRIMINAL CASES

Before discussing in detail the range of discovery provided by
Rule 16, it may be helpful to provide an overview of all the
avenues available to defendants seeking discovery in criminal
cases. They include:

Rule 16: Gives defendant access to defendant’s statements,
tangible evidence, and experts’ qualifications, reports, materi-
als and information relied upon te render an opinion.

Brady Materials: Due process requires disclosure of any
evidence favorable to the accused that is possessed by the pros-
ecution and is material to either guilt or punishment.’

Giglio Materials: Due process requires that the prosecu-
tion disclose all information that may be used to impeach its
witnesses, such as promises to, payments or plea bargains with
the witnesses.?

Henthorn Materials: The defense may make a motion for

[Rule 16] 2Qee Giglio v. United States, 405
'See Brady v. Maryland, 373 U.S. 160,92 8.Ct. 763, 31 L.Ed.2d 104

1.8, 83, 83 8.Ct. 1194, 10 LEd.2d 215 (1972).
(1963).
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