
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

MICHAEL PAYMENT, M.D. PLAINTIFF
                              

V. Civil Action No. 1:07cv1003-LTS-RHW

STATE FARM FIRE AND CASUALTY 
COMPANY DEFENDANT

PLAINTIFF’S RESPONSE TO STATE FARM’S 
MOTION FOR PARTIAL SUMMARY JUDGMENT

COMES NOW, Plaintiff, Michael Payment, M.D. (“Dr. Payment”), by and through counsel,

and files his Response to State Farm Fire and Casualty Company’s ( “State Farm”) Motion for Partial

Summary Judgment, and in support thereof, would respectfully show unto this honorable Court the

following, to wit:

PROOF IN SUPPORT OF PLAINTIFF’S RESPONSE
TO STATE FARM’S MOTION FOR PARTIAL SUMMARY JUDGMENT

The following exhibits are offered by Plaintiff in support of his Response to State Farm’s

Motion for Partial Summary Judgment:

EXHIBITS:

A. Defendant’s Supplemental Answers to 2  Set of Interrogatories Propounded by Plaintiffnd

B. Excerpts from the deposition of Howard Crosby
S also attached are the following exhibits to this deposition:
S Exhibit # 11 - unsigned denial of coverage letter
S Exhibit # 12 - photograph of Dr.  Payment’s uncle’s house
S Exhibit # 13 - photograph of Dr.  Payment’s house

C.        Signed Denial of Coverage Letter
D.        Excerpts from the deposition of Michael Payment

S also attached are the following photographs used in this deposition bearing Bates
Numbers: 
0222-HO thru 0224-HO; 
0233-HO thru 0234-HO; 
0240-HO thru 0242-HO; 
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0323-HO; 0327-HO thru 0333-HO; 
0336-HO thru 0338-HO; 
0369-HO thru 0370-HO; 
0372-HO; and 0376-HO 

E. Excerpts from the deposition of Brady Hyde
F. Excerpts from the deposition of Mark Drain 

S also attached are the following exhibits to this deposition:
 Exhibit # 5 - excerpts from State Farm Activity Log 

-- Exhibit # 6 - signed denial of coverage letter

G. Excerpts from the deposition of Mick Bergstrom
-- also attached is the following exhibit to this deposition:

S Exhibit # 5 - photographs of Dr.  Payment’s house

H. Supplemental Report of Plaintiff’s Expert, Neil Hall
I.          Report of Plaintiff’s Expert, Pat Fitzpatrick
J. Photographs of Plaintiff’s Residence taken by Howard Crosby

S bearing Bates Numbers 0485-HO thru 0487-HO

INTRODUCTION

State Farm is not entitled to summary judgment on the issue of Plaintiff’s claim for punitive

and extra-contractual damages.  As will be discussed in more detail below, in spite of State Farm’s

representations to the contrary, the undisputed facts clearly show that State Farm DID NOT

thoroughly investigate Dr.  Payment’s claim and that State Farm acted with gross negligence and

reckless disregard for the rights of Dr.  Payment.  Because of this, summary judgment is not

appropriate.

FACTS

The first person from State Farm with whom Dr.  Payment met was Brady Hyde.  Brady Hyde

was the adjuster who was working this claim from the standpoint of flood insurance.  (See page 6

of State Farm’s Memorandum of Law in Support of its Motion for Partial Summary Judgment.)

While walking down the driveway toward Dr.  Payment’s house, Hyde commented to Dr. Payment
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that it looked like a tornado had come through there (See excerpts from the deposition of Michael

Payment, attached hereto as Exhibit “D, ” pp. 76-77.)  Although not remembering this comment,

Hyde testified that there were trees blown over all down the driveway and around the house; and it

certainly looked to him like there had been some strong winds in the area.  (See excerpts from the

deposition of Brady Hyde, attached hereto as Exhibit “E,” pp. 58 and 78-79).  Brady Hyde’s

adjustment of the flood damage claim is not at issue here.  His observations are only mentioned in

passing because they help underscore the fact that wind damage in the area was unmistakable and

should not have been ignored by the others who came out there for State Farm.

To better visualize the destruction experienced by Dr. Payment, photographs of various parts

of his property and the immediate area, along with the pages from his deposition where he discusses

these photographs, are part of  Exhibit “D” attached hereto.  These photographs show views of the

driveway to Dr. Payment’s house, parts of the main house, the cottage and the summerhouse.  They

also show trees snapped off high and blown over.  Damage to Dr. Payment’s uncle’s house, which

was nearby, and another neighbor’s house are depicted as well. From these photographs it is apparent

that numerous trees were blown down or snapped off up high in this area, including across Dr.

Payment’s driveway and on top of his cottage.  It also is clear that the roof is missing from the

summerhouse, but the summerhouse remains standing.  Significantly, the other houses in the area

remain standing as well, thus showing that a powerful storm surge was not the destructive agent in

this locale.  Wind was the primary culprit.  For easy reference, an index of the photographs by Bates

number, what they show, and the pages in Dr. Payment’s deposition where he discusses them, is set

forth below:



-4-

Bates # Description of Photograph D i s c u s s e d  i n  D r .  P a ym e n t ’ s
Deposition

0222-HO Driveway Page 188
0223-HO Driveway Page 187
0224-HO Duplication Page 187
0233-HO Ed’s House Page 187
0234-HO Ed’s House Page 186-187
0240-HO Trees down at Ted’s barbecue house Page 185
0241-HO Picture of Driveway looking at the pool Page 185
0242-HO Summerhouse and the boathouse after 

             the storm showing the roof gone Page 185
0323-HO Ted’s House Page 169
0327-HO Closeup of the trees Page 168
0328-HO Southern view of downed trees; viewed from 

           direction of pool looking back at Ted’s house Page 168
0329-HO Downed trees; viewed from direction of 

pool looking back at Ted’s house Page 168
0330-HO Several pine trees; damaged wooden structure

at the end of the pool that housed the pump, 
a small shower and storage Page 168

0331-HO Large pine tree down at the swimming pool Page 168
0332-HO Trees overlying the cottage Page 167-168
0333-HO Northwest corner of the house Page 167
0336-HO East view of the yard from the house; view 

of the summerhouse Page 164
0337-HO East view along the bayou toward the 

summerhouse Page 164
0338-HO Location of where Payment’s house stood 

looking back at the pool; water oaks obscuring 
the view of the pool Page 163

0369-HO Ted’s house from the driveway Page 137
0370-HO Looking down the driveway with trees 

crossing and broken trees on the side Page 137
0372-HO Trees uprooted Page 136
0376-HO Southwest view of property demonstrating

broken trees Page 133

The cornerstone of State Farm’s motion is State Farm’s representation that it had a legitimate

basis for its determinations as to what damage was caused by wind and what damage was caused by

water, and that its investigation of Dr.  Payment’s homeowners insurance claim was adequate.  (State



 Exhibit 12 to the Deposition of Howard Crosby was a composite exhibit consisting of many photographs which1

Dr. Payment submitted to State Farm for reconsideration of his claim.  There is no need to attach all of those pictures,

so only one page of Exhibit 12 showing the uncle’s house is attached here for reference purposes.  The uncle’s house

is also discussed by Dr. Payment in his deposition, portions of which are attached hereto as Exhibit “D,” and depicted

in some of the photographs that accompany that exhibit.

-5-

Farm’s Memorandum of Law, at page 2).  There are two (2) prongs to this investigation.  The first

prong has to do with the initial investigation which was conducted by Howard Crosby.  The second

prong has to do with the re-inspection done by Mick Bergstrom approximately one (1) month later.

These will be discussed in detail below. 

Investigation of Howard Crosby

In support of State Farm’s assertion that it had a legitimate basis to deny this claim and that

its investigation was adequate, State Farm proudly points to the actions of the adjuster who handled

this claim, Howard Crosby of E.A. Renfroe, exclaiming that Mr.  Crosby examined Dr.  Payment’s

property on October 27, 2005, and found no wind damage.  (State Farm’s Memorandum of Law,

at p. 2)  Based on this, a denial of coverage letter was sent.  (Id.; also at p. 6 ). 

While it is true that Mr.  Crosby was assigned the task of investigating Dr.  Payment’s claim,

and that, based on his investigation, Dr.  Payment’s claim was denied, it is absolutely not true - in

fact, it is undisputed, that Crosby did not thoroughly investigate this claim. 

Crosby’s handling of Dr. Payment’s claim is discussed in detail in his deposition.  A copy

of the condensed version of his deposition, pages 184-233, is attached hereto as Exhibit “B.”  The

first thing to know about how this claim was handled is that during his “investigation” of Dr.

Payment’s claim, Crosby examined three (3) different houses.  (Exhibit “B,” pp. 227-233.)  The first

house Crosby inspected turned out to be a house belonging to Dr. Payment’s uncle.  (Id.;  pp.184-

217; also see pp. 222-223 .)  After inspecting this first house for about one hour, and without1
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attempting to make any determination as to what damage below the water line on this house was

caused by wind, Crosby recommended that Dr. Payment’s claim be denied.  (Id.).

Crosby then drafted a Denial of Coverage letter to go to Dr. Payment and to be signed by his

Team Manager, Mark Drain (“Drain”).  (Exhibit “B,” pp. 202-205.)  It cannot be emphasized enough

that the initial denial of Dr. Payment’s claim by State Farm by letter dated November 1, 2005, and

signed by Mark Drain, was based on Crosby’s “inspection” of a house which did not belong to Dr.

Payment.  (An unsigned version of this denial of coverage letter is attached to Howard Crosby’s

deposition as Exhibit 11, which is part of Exhibit “B” to this Response.  The signed version of this

Denial of Coverage letter is attached hereto as Exhibit “C,” and it is identified and attached as

Exhibit 6 to the deposition of Mark Drain, which is attached hereto as Exhibit “F.”)

After  recommending the denial of Dr. Payment’s claim based on his inspection of the wrong

house,  Crosby had a conversation with Dr. Payment about the status of this claim. During this

conversation, Crosby  was made aware of the fact that he had indeed looked at the wrong house.

(See Exhibit “B,” pp. 216-217).  Crosby testified that he immediately called Mark Drain and

explained to him that he had looked at the wrong house and that they needed to hold up on whatever

was in process, i.e., the denial of coverage.   (Id.)  

Dr. Payment’s recollection of this conversation with Mr. Crosby is even more striking.

According to Dr. Payment, Crosby told him that he knew how high the water got and he was only

going to assess damage above that water line.  (See Exhibit “D,” pp. 82-84).  This, of course, is

exactly what Crosby had done when assessing the first house he looked at in conjunction with this

claim, that being Dr. Payment’s uncle’s house.  ( See Exhibit “B,” pp.  184-217; also see pp.  222-

223.)



 Just as with Exhibit 12 to the Deposition of Howard Crosby, Exhibit 13 to Crosby’s deposition is a composite2

exhibit.  Only one page of Exhibit 13 showing Dr.  Payment’s house, which was the third house looked at by Crosby,

is attached here for reference purposes.  Other photographs of Dr. Payment’s house can be found in Exhibit 5 to the

deposition of Mick Bergstrom attached hereto as Exhibit “G.”

 Recently, State Farm finally identified the three (3) photographs of Dr.  Payment’s correct house which were3

taken by Crosby.  (See Defendant’s Supplemental Answers to Second Set of Interrogatories Propounded by Plaintiff,

attached hereto as Exhibit “A”).  Of course, Crosby also took pictures and made notes of the other houses he looked

at during his investigation of Dr.  Payment’s claim.  ( Exhibit “B,” pp.  184 217; also see pp.  223 223, 224 225. ) All

of these notes and photographs were submitted to State Farm by Crosby under the same claim number which was the one

for Dr.  Payment’s claim for damages.  ( Id.  at pp.  227 229; also see p.  233) Also of significance is the fact that Crosby
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Crosby then went back down Payment Lane.  This time when he went down Payment Lane,

he noticed another house which he had seen before, but which now bore the address of 5012

Payment Lane,  the same address as the insured property belonging to Dr. Payment.  (Exhibit “B,”

pp. 217-224).  Even though this second house was not in the same location as the house described

by Dr. Payment as the insured property, because it bore the same address as the insured property,

Crosby inspected  it. (Id.)    According to Crosby, this second house definitely had wind damage.

(Id.)  Recognizing that this second house had wind damage, Crosby photographed it, took

measurements, and wrote up repair estimates.  (Id.).  Moreover, when Crosby spoke to Drain about

this second house, Drain told him to submit his estimate based on his review of the house that fit the

address contained in the loss notice he was investigating; i.e., Dr. Payment’s, so that is what Crosby

did.  (Exhibit “B,” pp. 224-225).

The next thing Crosby did on this same visit down Payment lane was to proceed further down

Payment Lane to the location of the house described to him by Dr. Payment as being the insured

property.  This is the third house that he looked at in conjunction with Dr. Payment’s claim.  (Exhibit

“B,” pp. 229-233; also see pp. 221-225) .  It was at this time that  Crosby actually found the house2

belonging to Dr. Payment  which was the subject of this claim.  Crosby testified that he took three

(3) or four (4) photographs of the roof of Dr.  Payment’s house.  (Exhibit “B,” pp. 223-224).  3



made notations on the photographs which he took of these three (3) houses. (Exhibit “B,” p. 229).  Apparently it was

clear from these notations that these were different houses. (Exhibit “B,” p. 229).  Nevertheless, State Farm has not

provided us with any information about these relevant documents that are part of the handling of Dr.  Payments claim;

and information concerning them is the subject of Plaintiff’s pending Motion to Compel.  The photographs identified

by State Farm as having been taken by Howard Crosby are attached hereto as composite Exhibit “J.”

 State Farm’s Supplemental Answers to Plaintiff’s Second Set of Interrogatories show that the photographs4

taken by Crosby of Dr.  Payment’s house were uploaded on the State Farm computer on October 30, 2005 (See Exhibit

“A”).  This is the  same day that Crosby recommended that Payment’s claim be denied.  Either Crosby recommended

denial of this claim after photographing Payment’s house, but knowing that he had not analyzed it for wind damage, or

Drain, after being told by Crosby that Crosby had recommended denial on the wrong house and the denial should not

be sent yet, sent the denial letter anyway.  Either way the result is the same: State Farm was grossly negligent in its

handling of Dr.  Payment’s claim.
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However, and of extreme significance in this case,  Crosby made absolutely no determinations

or recommendations one way or the other with respect to how this claim should be handled

relative to this third house  which did belong to Dr. Payment and which was the subject of this

claim.  (Exhibit “B,” pp. 226, 230-235).  In other words, Crosby made no attempt to analyze Dr.

Payment’s claim for damages with respect to the correct house.  Nevertheless,  Dr. Payment’s claim

was denied.4

Crosby’s own testimony irrefutably demonstrates that he did not thoroughly investigate Dr.

Payment’s claim AT ALL.  He spent most of his time looking at the wrong houses.  His

recommendation of a denial of coverage, and the letter itself, were based on his inspection of the

wrong house.  Then, when he finally found the correct house, he did not do any analysis on it

whatsoever.  Everything that Mr. Crosby did relative to this claim, including all of the

photographs he took and all of the documents he generated, laid the predicate for State Farm’s

denial of Dr.  Payment’s claim; yet everything Crosby did, by his own testimony, shows an

unequivocal lack of thoroughness in this investigation, a decided lack of certainty regarding this

investigation and the complete absence of a reasonable basis to deny this claim.

Mark Drain, Crosby’s State Farm Team Manager, relied on Crosby’s work in investigating
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this claim.  He relied on Crosby to inspect the property, assess the site and make his

recommendations concerning the claim.  Drain made no independent review of Dr Payment’s

property himself.  However, he did look at the photographs taken by Crosby, most of which

apparently had to do with the wrong house.  Based on all of this, the claim was denied.  ( See

deposition of Mark Drain, Exhibit “ F,” pp. 122-123.)  Significantly, Drain admitted that if this

denial of coverage letter from Crosby was based on an inspection of the wrong house, then that

would not be a thorough investigation of the claim.  (Id.  at p.  130-131.)  Likewise, if Crosby did

not look for wind damage below the water line, that would not be a thorough investigation of the

claim.  (Id.). Furthermore, if Crosby looked at Dr.  Payment’s house but did not evaluate it, that

would not constitute a thorough investigation of Dr.  Payment’s claim.  (Id.  at p. 132.)  Thus, even

by the testimony of State Farm’s Team Manager, Mark Drain, the actions of Crosby in investigating

this claim DO NOT CONSTITUTE a thorough investigation.

Investigation of Mick Bergstrom

State Farm next asserts that one of its trainer’s, Mick Bergstrom, re-inspected the property

on November 21, 2005, and that Bergstrom found no wind damage either.  However, Bergstrom’s

actions on behalf of State Farm are no better than the baseless denial of November 1, 2005.  When

Bergstrom went to the Payment property on November 21, 2005, he met with Dr.  Payment. Dr.

Payment let Bergstrom look over the property.  When Bergstrom had finished, he told Dr.  Payment

that he felt like the damage to Dr. Payment’s house was completely due to water.  (See deposition

of Michael Payment, Exhibit “D,” pp 85-86).  In response, Dr.  Payment challenged Bergstrom’s

decision, and specifically showed him areas demonstrating that high winds had been in the area, such

as trees snapped off up high.  He also specifically showed Bergstrom areas of damage to his house



 The curled back metal roof shown to Bergstrom by Dr.  Payment can be seen on p. 65 of composite Exhibit5

5 to the deposition of Mick Bergstrom, which is attached hereto as Exhibit “G,” Bates # 0267 HO and 0268 HO.  The

curled back metal roof, along with other indications of wind damage, also are discussed by Dr.  Payment in his

deposition, Exhibit “D” at pp. 80 83, 181, 195.

Bergstrom denied making this statement when questioned about it during his deposition.6
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which obviously were caused by wind, such as a portion of his metal roof which was curled back5

and a ceiling fan that was all ripped up. (Id.).  Even after being shown these areas of wind damage,

Bergstrom refused to look any closer.  He simply told Dr. Payment that this is what his report was

going to say, i.e., that the whole house was damaged by water, and that Dr.  Payment could just get

a lawyer.  (Id.). 6

Although State Farm wants this Court to believe that Bergstrom thoroughly inspected Dr.

Payment’s property too, that is not the case.  Bergstrom certainly did not do a thorough job.  The

evidence clearly demonstrates that he was shown obvious areas of wind damage, but simply chose

to ignore them.  In fact, after these were specifically shown to him, he did not bother to look any

further.  He did nothing but deny the claim!  

There can be no logical argument that the curled back metal roof which Dr.  Payment showed

Bergstrom was caused by anything other than high level winds.  This was corroborated by State

Farm’s own experts.  (See the Report of Mark Watson, Exhibit “D” to State Farm’s Motion for

Partial Summary Judgment, p. 16 of 24 of the Report.)  In fact, State Farm’s own experts, who did

not review this claim until after this lawsuit was filed, recognized that Dr. Payment did indeed suffer

wind damage based on the photographic evidence Dr. Payment provided.  (Id. at pp. 22-23 of 24).

Had  Bergstrom been proceeding in good faith and with Dr.  Payment’s best interests at heart,

as he should have been, the obvious presence of high winds in the area and the presence of wind

damage to Dr.  Payment’s property  should have prompted Bergstrom to look more closely at this
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property.  To be certain, he should have sought the help of an independent engineer to examine this

claim.  This was available to him, but he chose not to pursue this either. (Id. pp. 127-128.)  In short,

the evidence shows that Bergstrom did not do a thorough job investigating this claim.

What Bergstrom did instead was essentially thumb his nose at Dr. Payment.  In essence the

message Bergstrom conveyed to Dr. Payment was: I don’t care what you show me; and I don’t care

what you think.  My report is going to say that water was the entire cause of your damages, and if

you don’t like it, then you can just get yourself a lawyer.  Thus, having been denied by his insurer,

and with no other options, Dr. Payment did indeed hire a lawyer.

After Dr. Payment hired a lawyer, it was eventually determined that State Farm did not have

much of a claim file, including photographs and notes concerning Dr. Payment’s property relative

to his claim, even though the claim had been denied.  Consequently, many photographs of Dr.

Payment’s property, both before and after Katrina, were sent to State Farm.  (See Exhibit 5 to the

deposition of Mark Drain, Bates No. 0523-HO, for Activity Log entry dated 7/05/07.)   Even after

receiving these photographs, State Farm denied Dr.  Payment’s claim again.  (Id., for Activity Log

entry dated 7/06/07.)  Finally, State Farm, through another one of its adjusters, Hiram Esparza, was

able to find some minor wind damage two (2) years after the claim had been submitted.  (Id., for

Activity Log entries of 7/17/07 by Hiram Esparza, found on Bates # 0549-HO - 0550-HO.)  This,

however, did not account for all of the wind damage that had occurred. 

As further evidence of the presence of wind damage, Dr. Payment’s experts also have

expressed opinions that high level winds came through this area and did substantial damage to Dr.

Payment’s property before the flood waters rose and ruined what salvageable property was left.  (See

the Supplemental Report of Plaintiff’s expert, Neil Hall, attached hereto as Exhibit “H;” also see
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the Report of Plaintiff’s expert, Pat Fitzpatrick, attached hereto as Exhibit “I.”) While the extent

of wind damage may still be at issue, the presence of wind damage is not, though it took State Farm

nearly two (2) years to acknowledge that. 

Regardless, the evidence clearly shows that State Farm failed to perform an adequate

investigation of Dr. Payment’s claim and that State Farm did not have a legitimate or arguable basis

for its complete denial.

LAW AND ARGUMENT

State Farm Denied Dr. Payment’s Claim Without an Arguable
Basis for Doing So, Which Denial Was Grossly Negligent and

Disregard for Dr. Payment’s Rights as an Insured

If this Court concludes that reasonable minds could differ regarding whether State Farm acted

in bad faith in the adjustment and denial of Dr. Payment’s claim, then this Court must send the issue

of punitive damages to the jury.  Broussard v. State Farm Fire and Casualty Co., 523 F.3d 618, 627

(5  Cir. 2008).  Under Mississippi law, insurers have a duty “to perform a prompt and adequateth

investigation and make a reasonable, good faith decision based on that investigation,” and may be

liable for punitive damages for denying a claim in bad faith.  Broussard,  523 F.3d at 627-28.

The now familiar standard which an insured must satisfy in order to recover on a claim of

punitive damages for bad faith denial of their insurance claim is that the insured must show that the

insurer denied the claim (1) without an arguable or legitimate basis, either in fact or law, and (2) with

malice or gross negligence in disregard of the insured’s rights.  Id at 628; U. S. Fid. & Guar. Co. v.

Whigginton, 964 F.2d 487, 492 (5  Cir. 1992).  The question of whether State Farm had an arguableth

basis for denying Dr. Payment’s claim is an issue of law for this Court.

It is undisputed that the E. A. Renfrow adjuster who was initially retained by State Farm to
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adjust Dr. Payment’s homeowner’s claim, Howard Crosby, never inspected Dr. Payment’s residence

or made any determinations or recommendations to State Farm of whether Dr. Payment’s residence

sustained wind damage, which would be covered under the State Farm policy.  Howard Crosby has

testified unequivocally that although he inspected, photographed and made recommendations

regarding two other structures, he never adjusted the claim for loss on the property that is the subject

of this litigation.  As testified to by Mr. Crosby:

Q. And what did you do with respect to the house that is depicted in Exhibit 13
[Dr. Payment’s home]?

A. I did not do anything with that house at all.  

Q. Nothing?

A. Nothing.  I explained the circumstances to my team manager, and that is the last
instructions I got.  

* *  * *

Q. But you made no recommendations one way or the other, is that correct?

A. That’s correct.

* * * *

Q. But you made no recommendations with respect to what should happen with that
claim on that house, correct?

A. That’s correct, sir.  

(See Exhibit “B,” pp. 226, 230, 232)

It is difficult to comprehend how denial of Dr. Payment’s claim could have an arguable,

legitimate basis in the absence of any adjustment at all.  State Farm contends that Mick Bergstrom’s

re-inspection of the property on November 21, 2005, constitutes an arguable basis for their denial
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of Dr. Payment’s claim.  However, Mr. Bergstrom’s “re-inspection” was nothing more than a re-

affirmance of State Farm’s denial, despite Dr. Payment’s pointing out to him obvious wind damage

to the metal roof of the first floor of the structure, snapped off trees and other evidence of damage

from high winds.  Mr. Bergstrom simply informed Dr. Payment that State Farm was going to

continue to stand on its denial of his claim, and that Dr. Payment “could get a lawyer.”  (Testimony

of Dr. Payment, pp. 85-86, attached hereto as Exhibit “D.”)  This can in no way be construed as a

meaningful re-inspection or adjustment of Dr. Payment’s claim, which undisputedly was never

adjusted by the initial adjuster, Howard Crosby.  Indeed, once Dr. Payment did retain counsel and

filed suit, State Farm’s retained experts were able to easily determine from simply reviewing

photographs of the residence that Dr. Payment did have an uncompensated claim for wind damage.

State Farm’s admission that “subsequent investigation during the re-evaluation process uncovered

credible evidence that some separate and independent wind damaged Plaintiff’s property” (State

Farm brief, p. 12), coupled with the undisputed fact that the first adjuster, Crosby, never inspected

Dr. Payment’s residence or made any recommendations at all regarding whether Dr. Payment’s

residence sustained wind damage prior to the storm surge, absolutely establishes that State Farm

denied Dr. Payment’s claim without an arguable or legitimate basis.  This constitutes gross

negligence.  A reasonable hypothetical trier of fact could certainly find that under the facts and

circumstances of this case, State Farm denied Dr. Payment’s claim without an arguable basis after

conducting a totally inadequate investigation which rose to the level of gross negligence.

State Farm’s Negligent Claim Investigation
Gives Rise to a Claim for Punitive Damages

Even assuming arguendo, that State Farm had an arguable reason to deny Dr. Payment’s
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claim, this does not end the inquiry.  Mississippi courts have held that insureds may recover punitive

damages even though their insurer had an arguable basis for denying their claim when the insurer’s

behavior in handling the claim breaches an implied covenant of good faith and fair dealing and rises

to the level of an independent tort.  Broussard, 523 F.3d at 630; Lewis v. Equity Nat’l Life Ins. Co.,

637 So. 2d 183, 185 (Miss. 1994); Stewart v. Gulf Guar. Life Ins. Co., 846 So. 2d 192, 204 (Miss.

2002).  As stated by the Broussard Court, “[t]o qualify for punitive damages for negligent claim

investigation, the level of negligence in conducting the investigation must be such that a proper

investigation by the insurer would easily adduce evidence showing its defenses to be without merit.”

Id. at 630.  This is in fact what did occur.  Howard Crosby admittedly did not adjust Dr. Payment’s

claim.  Next, Mr. Bergstrom simply continued to stand upon State Farm’s initial denial without

considering clear evidence to the contrary.  However, after Dr. Payment retained a lawyer, a State

Farm adjuster did find some wind damage.  Then, after suit was filed, State Farm retained experts

who were able to immediately determine, simply based upon photographs of Dr. Payment’s

residence, that the residence had sustained wind damage.  Now, State Farm admits that its

“subsequent investigation during the re-evaluation process uncovered credible evidence that some

separate and independent wind damaged Plaintiff’s property.”  (State Farm’s brief, p. 12)  Thus,

proper investigation, once done by State Farm, did easily adduce evidence showing that its prior

denials were without merit.  Nevertheless, this was only done after Dr. Payment was forced to retain

legal representation and undergo the expense of pursuing litigation to hold State Farm to its

contractual duties. 

Dr. Payment has established a genuine issue of material fact that State Farm was grossly

negligent in its investigation of his claim, and has clearly demonstrated that once State Farm made
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an attempt to properly adjust his claim, State Farm’s denial was shown to be without merit, State

Farm’s Motion for Partial Summary Judgment should be denied. 

Summary Judgment is Not Appropriate on Dr. Payment’s
Claim for Extra-Contractual Damages

Mississippi case law provides for more than one form of damages when an insurance

company has tortiously breached its contract.  Two separate categories of damages are recognized.

Punitive damages are available for egregious conduct (which Dr. Payment contends occurred here),

and, a lesser level of damages is appropriate where an insurer lacks an arguable basis for delaying

or denying a claim, but the conduct is not sufficiently egregious to justify the imposition of punitive

damages.  This second level of damages is an intermediate form of relief between simply receiving

incidental costs of suit and punitive damages.  Essinger v. Liberty Mutual Fire Ins. Co., 354 F.3d

450 (5  Cir. 2008); Fowler v. State Farm Fire and Casualty Co., 2008 WL 3050417 (S.D. Miss. Julyth

25, 2008).  Thus, Mississippi law recognizes that negligent conduct of an insurance company can

justify recovery of expenses and attorneys fees.   Essinger, 534 F.3d 450 at 451.  State Farm’s

Motion for Partial Summary Judgment fails to address Dr. Payment’s claim for extra-contractual

damages, as opposed to punitive damages, and accordingly State Farm’s Motion for Partial Summary

Judgment should be denied for failure to demonstrate that it is entitled to judgment as a matter of

law on this “second tier” of damages.  

Dr. Payment contends that sufficient proof to support his claim for punitive damages has

been demonstrated as a matter of law.  However, assuming arguendo that this court finds to the

contrary, State Farm is absolutely not entitled to summary judgment on the issue of extra-contractual

damages,  such as attorney’s fees and other expenses, as State Farm has undeniably breached its
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contract with Dr. Payment, irrespective of whether this court finds that bad faith has been established

as a matter of law.

State Farm’s Motion for Partial Summary Judgment as
to Punitive Damages is Premature

Any determination of whether Dr. Payment is entitled to punitive damages as a result of the

State Farm’s bad faith denial of his claim would occur only after a determination of coverage and

damages in the liability phase of a trial.  Mississippi law does not permit parties to recover punitive

damages until they first prove they are entitled to compensatory damages.  Miss. Code Ann. §  11-1-

65(1)(b)-(c)  Accordingly, whether Dr. Payment can prevail on his claim of punitive damages based

upon State Farm’s bad faith denial and negligent claim handling is an issue which is not properly

before the Court at this time and should be addressed after a trial on the initial liability issue.

For these reasons, genuine issues of material facts exist as to the issues raised by State Farm

in its Motion for Partial Summary Judgment, and State Farm is not entitled to a judgment as a matter

of law on the issues of punitive damages and extra-contractual damages.  Therefore, State Farm’s

Motion for Partial Summary Judgment should be denied. 

 WHEREFORE, PREMISES CONSIDERED, Plaintiff, Michael Payment, M.D., respectfully

requests that the Court deny State Farm’s Motion for Partial Summary Judgment.

RESPECTFULLY SUBMITTED, this the 31  day of October, 2008.st

MICHAEL PAYMENT, M. D.

BY:      s\Martin R. Jelliffe                          
Eugene R. Naylor
Charles H. Russell, III
Martin R. Jelliffe
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OF COUNSEL:

EUGENE R. NAYLOR, MSB# 3757
CHARLES H. RUSSELL, III, MSB# 100326
MARTIN R. JELLIFFE, MSB# 3067
WISE CARTER CHILD & CARAWAY, P.A.
401 East Capitol St., Ste. 600
P.O. Box 651
Jackson, MS 39205
P:  (601) 968-5500

ATTORNEYS FOR PLAINTIFF

CERTIFICATE OF SERVICE

I, Martin R. Jelliffe, one of the attorneys for Michael Payment, M.D., hereby certify that on
October 31, 2008, I electronically filed the foregoing with the Clerk of the Court using the ECF
system which sent notification of such filing to the following:

John A. Banahan, Esq.
Matthew E. Perkins, Esq.
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Attorneys at Law
Post Office Drawer 1529
1103 Jackson Avenue
Pascagoula, MS 39568-1529

 ATTORNEYS FOR DEFENDANT

     s\Martin R. Jelliffe                          
MARTIN R. JELLIFFE 














































































































































































































































































































































































































