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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 
THOMAS C. AND 
PAMELA MCINTOSH          PLAINTIFFS 
 
VS.              CASE NO.: 1:06cv1080-LTS-RHW 
 
STATE FARM FIRE AND 
CASUALTY COMPANY; and  
FORENSIC ANALYSIS & ENGINEERING 
CORP; and E.A. RENFROE & CO., INC.             DEFENDANTS 

 
DAUBERT HEARING REQUESTED 

 
MOTION AND MEMORANDUM BRIEF  

TO EXCLUDE EXPERT TESTIMONY OF RICHARD G. HENNING 
 

COMES NOW, Defendant STATE FARM FIRE AND CASUALTY COMPANY (“State 

Farm”) and files this its Motion and Memorandum to Exclude the Expert Testimony of Richard 

Henning, expert witness for Plaintiffs in the above-numbered cause and would show unto the 

Court the following, to-wit:  

FACTUAL BACKGROUND 

A. The Loss and Insurance Claim     

On August 29, 2005, Hurricane Katrina made landfall on the Mississippi Gulf Coast and 

damaged Plaintiffs’ home, which was located near the Gulf Coast in Biloxi.   Plaintiffs submitted 

a claim under their State Farm homeowners policy.  State Farm’s investigation revealed that 

Plaintiffs’ loss was caused primarily by storm surge.1  State Farm paid Plaintiffs $36,228.37 for 

covered wind damage and denied the remainder of the claim.2  

                                                 
1 Plaintiffs’ homeowners policy contains a Water Damage exclusion that excludes loss that “would 
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On October 23, 2006, Plaintiffs filed their complaint against State Farm and Forensic 

Analysis and Engineering Corp., the engineering firm retained by State Farm to determine 

causation.  On May 31, 2007, Plaintiffs filed an amended complaint [194] against State Farm and 

Forensic and also added E.F. Renfroe, an independent claim adjusting firm used by State Farm to 

assist with Plaintiffs’ claim, as a defendant.  Plaintiffs contend that wind, including tornadoes, 

caused the damage to their home hours before peak storm surge.  (FAC, ¶ 20)  Accordingly, 

Plaintiffs contend they are entitled to coverage for the entire loss under their homeowners 

policy.3  

B. Designation of Richard Henning   

                                                                                                                                                             
not have occurred in the absence of . . . Water Damage,” defined to include “flood” and “tidal water,” 
“whether or not driven by wind.” This Court has already ruled that this exclusion unambiguously excludes 
damage from flood waters and storm surge accompanying Hurricane Katrina. Tuepker v. State Farm Fire 
& Cas. Co., 2006 WL 1442489 (S.D. Miss. May 4, 2006), appeal pending, 5th Cir. Docket No. 6-61075.  

2 State Farm also paid plaintiffs $6,073 for additional living expenses and $750 for loss of rental 
income. 

3 The Fifth Circuit has recently ruled that where a loss is caused by the combined perils of wind and 
water in any sequence, the loss is excluded under a homeowners policy with anti-concurrent cause lead-in 
language to its water damage exclusion, similar to that contained in State Farm’s policy.  Nationwide v. 
Leonard, __ F.3d. __, 2007 WL 2446794 (5th Cir. (Miss.)).  State Farm acknowledges that unresolved 
issues exist in this Court regarding the burden of proof.  For the purposes of this motion, it is unnecessary 
to resolve these issues. 
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On March 30, 2007, Plaintiffs served their designation of experts, naming five purported 

experts, including three in the field of meteorology.4  On April 4, Plaintiffs served an amended 

expert designation, adding a fourth meteorologist, Richard Henning, to their arsenal.  Henning 

has written about 140 reports related to Hurricane Katrina, all but a few were written for 

homeowners suing their insurance companies.  (Ex. B, p. 6)  Henning prepares his reports 

generically by neighborhood (essentially by street map and zip code), without considering 

topological features specific to the neighborhood or the property site.  (Hurricane Katrina 

Timeline of Events attached to Exhibit A; Ex. B, p. 45) 

Although Henning’s resume is impressive - he is currently a civil service meteorologist at 

Eglin Air Force Base, flies with a weather reconnaissance squadron as an air force reservist, and 

is a private consulting meteorologist - his duties in these capacities deal primarily with 

forecasting, as opposed to hindcasting.  (Ex. B, pp. 13, 14, 16, 18)  

C. Henning’s Opinions and Their Bases 

Plaintiffs intend to use Henning to demonstrate the timing and speed of the winds that 

purportedly impacted their home.  Through other experts they will attempt to show the timing 

and height of the storm surge in an effort to demonstrate that the home was damaged by wind 

prior to the arrival of storm surge.  

1. The Timing and Speed of Winds 

                                                 
4 The persons designated as experts in meteorology are Dr. Pat Fitzpatrick, Dr. Keith Blackwell, 
and Dr. Aaron (Bill) Williams.  Additionally, Plaintiffs named Dr. Ralph Sinno as an engineering expert and 
Tim Ryles and an insurance claims practices expert. 



 

{421025.DOC}4 
 

Henning prepared a report for this litigation on March 27, 2007.  The report contains a 

“Timeline of Events” which documents his findings.  The time line provides the following 

information for periodic time intervals beginning on August 28, 2005 at 3:13 p.m. through 

August 29, 2005 at 7:00 p.m.:  the sustained (one minute average) wind speed in knots, the large 

scale (three second average) wind gusts in knots, the wind direction, and the distance to the 

center of the hurricane (in miles).5  

This time line reflects Henning’s opinion that Plaintiffs’ property was hit by hurricane 

force winds of 75 miles per hour or more for nine and a half hours between 6:00 a.m. and 3:00 

p.m. on August 29.  (Timeline of Events attached to Exhibit A)  Henning opines that the 

maximum one-minute sustained winds at the location of Plaintiff’s property were 120 mph and 

large scale three-minute gusts, occurring at or before 10 a.m., were up to 150 mph.6  (Id.)  

2. The Method for Arriving at Wind Speed 

The purported “methodology” Henning employs to arrive at his wind speed estimates is 

convoluted to say the least.  And at the end of the day, the wind speeds are nothing more than 

subjective guesses.  For the benefit of the court and to support this motion, State Farm will 

explain how Henning claims to arrive at his opinions.   

a. Henning manipulates a software program and then purports to rely 

on the output. 

                                                 
5 In other reports prepared for Katrina-related litigation, Mr. Henning also includes the storm surge 
height above mean sea level in this time line; however, he was specifically instructed not to do any work 
regarding the surge for this matter.  (Ex. B, p. 46) 

6 Henning’s time line is expressed in terms of knots.  For the Court’s convenience, State Farm has 
converted this information to “miles per hour” using a conversion factor of 1.15. 
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Henning first creates a “large scale wind field estimate” using HURRTRAK, a software 

program.7 (Ex. B, p.47)  This is the starting point for his ultimate creation of wind speeds at any 

given location.  He also “considers” other weather information, most notably reconnaissance 

data and radar data, in an effort to reconstruct what the wind speeds were at the specific location 

in question, although ultimately the wind speed values he arrives at are just his own subjective 

assignment of speeds.  He provides no explanation of how this process takes place, making it 

impossible to determine whether or not his results have any scientific validity.  

As it turns out, Henning has total discretion in inputting data into HURRTRAK.  (Ex. B, 

p. 111)  Consequently, the results generated by HURRTRAK are completely dependent upon his 

discretion, and therefore only as reliable as the data he “chose” for the program.8  HURRTRAK 

is designed to use the National Hurricane Center (“NHC”) advisories as its input and the primary 

purpose of the HURRTRAK program is to forecast storms and allow decisions to be made 

regarding evacuations.  (Ex. B, p. 118)   Henning started by inputting into HURRTRAK the 

real-time wind speeds contained in NHC’s Advisory number 27, which was generated on the day 

of landfall.  (Exhibit B, p. 83)  A few months later, NHC published a report which downgraded 

the real-time wind speeds in Advisory number 27.9  (Id.)  But Henning opted to use the speeds 

                                                 
7 The HURRTRAK software was devised by PC Weather Products.  (See http://www.pcwp.com/.) 

8 Curiously, the hurricane Henning generated using HURRTRAK is not consistent with typical 
hurricane behavior.  As Henning explained in another matter:  “the western side of it is unrealistically high 
in wind speeds;” Furthermore, all of the wind speeds in the eye register at “zero through the entire [. . .] 
area inside of the eye, which is unrealistic.”  (Exhibit C, p. 61)  Nonetheless, Henning maintains it provides 
a good model for the arrival of the most intense winds on the Mississippi shore.   
 

9 Henning acknowledges that the NHC often considers a variety of sources when composing its 
initial hurricane advisories, including “reports of winds from the police or emergency management officials 
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from the initial real-time forecast because he disagrees with how the NHC personnel interpret 

their dropsonde10 and reconnaissance data.  (Exhibit B, pp. 83, 84)  Henning disagrees with both 

the sustained wind speeds calculated by the NHC and, more strongly, the 3-second wind gusts.  

(Exh. B, p. 85)  Henning contends that these “findings of the NHC report have caused a great 

deal of controversy in the tropical cyclone research community,” but he does not identify which 

persons or institutions are included in the “tropical cyclone research community” to which he 

refers.  (Exhibit A, p. 3) 

Henning admits that if he had input the data from the revised NHC advisories, his wind 

speed results would have been lower.  (Exh. B, p. 118, 119)  But he claims he could not use the 

revised advisories, even had he been so inclined, because the NHC did not provide all of the 

necessary “quadrants and radii” when they downgraded the wind speeds from Advisory number 

27.  Id. 

It is commonly understood that wind speed decreases closer to the ground; therefore, one 

would expect that Henning would reduce the wind speeds obtained from the already 

questionable Advisory number 27.   Henning acknowledges that the biggest adjustment must be 

interpolation from flight level to surface level.  (Exh. B, p. 91)  For this reason, meteorologists 

                                                                                                                                                             
or some other kind of unofficial anemometer.”  (Exhibit F, p. 29-32)  He further admits that “[i]n real time, 
there isn’t much time to corroborate their accuracy,” and that the Hurricane Center will likely take reports 
into account unless they appear “totally nonsensical.”  (Exhibit F, p. 29-32)   

10 A dropsonde is a device designed to be measure weather data.  When used to obtain data on a 
hurricane, the device is dropped from a plane that flies to the center of the hurricane, normally at about 
10,000 feet.  The dropsonde contains a GPS receiver and pressure, temperature and humidity sensors 
that capture atmospheric profiles and thermodynamic data which is transmitted back to the aircraft and fed 
into supercomputers to enable forecasters to track and predict what will happen in a hurricane.  See 
www.wikipedia.com/dropsonde. 



 

{421025.DOC}7 
 

often apply a reduction factor—sometimes up to 50%, according to Henning—in order to 

estimate ground wind speeds from data obtained at high altitudes.  (Exhibit F, pp.  86-88)  But 

Henning disagrees with the reduction factor used by the NHC personnel to get the surface wind 

estimation from the 10,000 foot flight level and, in fact, does not apply any reduction factor to 

the data he uses from Advisory number 27.  

In this case after the HURRTRAK model produced wind speeds, Henning looked at this 

other information - flight level data, dropsonde data, radar imagery, etc., and concluded that the 

wind speeds calculated by HURRTRAK did not need to be adjusted.  (Exh. B, pp. 113, 114)  

Interestingly, Henning readily admits that the wind speeds produced by HURRTRAK for the 

time after the maximum wind reached the property are “considerably” overstated.  (Exh. B, p. 

114) 

b. Henning considers unreliable reconnaissance data to establish wind 

speed. 

In addition to Advisory 27, Henning looks at flight level wind speed information 

obtained by reconnaissance aircraft, both before Hurricane Katrina made landfall and in the time 

frame between 9 a.m. and 10 a.m. on August 29, when the landfall occurred.  (Ex. A, p. 5)  But 

again, this information is of limited usefulness in predicting ground wind speed because it is 

measured at 10,000 feet elevation.  (Ex. B, p. 22)  Furthermore, meteorologists disagree on 

which factor to use in adjusting the flight level data to estimate surface wind speeds, making this 

information even less reliable.  (Ex. D, p. 16)  

Henning also looks at wind speed data obtained from dropsondes.  (Ex. A, p. 5)  Henning 

relates: 
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A dropsonde instrument released [. . .] at 9:22 AM [. . .] which [. . 
.] landed in Pass Christian [. . .] measured winds as high as 133 
knots (153 MPH) at an altitude of only about 350 meters above the 
surface [i.e., the beach in Pass Christian] [. . .] The average wind 
measured by this instrument in the lowest 500 meters of the 
atmosphere was 120 knots (138 MPH).  (Ex. A, p. 5) 
 

From this, he concludes that “extreme winds were still flowing just above the surface at 

landfall.”  (Ex. A, p. 8)  But, for similar reasons, this high-altitude data is also problematic.  

First, the dropsonde information is subjected to only very brief quality control:  the 

reconnaissance crew has less than five minutes to review the dropsonde data before transmitting 

it to the NHC and will only reject it if there is an obvious problem with it.  (Ex. B, p. 27)   

Second, there is a real problem in converting the data obtained from the dropsondes into 

ground level wind speeds.  In Henning’s own words: “[t]he question, the million dollar question, 

to them [the National Hurricane Center] is how much of that [high altitude winds detected by 

dropsondes] gets translated down to the surface?”  (Ex. C, pp. 75-76)  And as Henning explains, 

this “translation” is guesswork performed at the discretion of meteorologists:  

They’re really just percentage reduction factors [as opposed to 
equations]. And again, they are used at the discretion of hurricane 
specialists in creating their advisory products, and then by 
researchers later on in doing reconstruction of the wind field. And 
again, sometimes they use 90 percent; sometimes they use 80 
percent; sometimes they use 70 percent.  (Ex. F, p. 86-88) 
 

Henning acknowledges that there is an ongoing debate in the tropical cyclone community as to 

how to interpret dropsonde winds and how to reduce flight level winds down to surface.  (Ex. B, 

p. 62)  

Henning also testifies that there will be a tremendous amount of variability of dropsonde 

readings at ground surface, in the unlikely event that they take measurements at surface level.  
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(Ex. B, p. 64, 65)  At his deposition, Henning reviewed the profile of a particular dropsonde 

reading that occurred 150 miles north of Biloxi.  The dropsonde measured wind up to 175 miles 

per hour at 421 meters above the surface of the gulf.  (Ex. B, p. 70)  Once the dropsonde dropped 

to an altitude of about 400 meters, the wind velocity started to decrease significantly, an 

indication that  the sonde was entering the boundary layer.  (Ex. B, p. 71)  He also reviewed a 

dropsonde that landed in Pass Christian and measured wind speeds of 153 miles per hour at 350 

meters, or about 1,000 feet, about ground level.  (Ex. B, p. 144)  This dropsonde also recorded 

significantly decreased wind speeds once it dropped below an altitude of 350 meters.  (Ex. B, p. 

146)  According to Henning, the wind speeds measured by this dropsonde near Pass Christian 

were about 103 miles per hour at 10 meters above ground, and he concedes that atmospheric 

scientists would expect surface winds to be weaker to the east, in the direction of Biloxi.  (Ex. B, 

p. 147)  Nonetheless, Henning intends to testify that a significant portion of the winds measured 

by the dropsondes were brought down to the surface in the areas of convection over Biloxi, and 

in particular, to Plaintiffs’ property.  (See, Exhibit A, p. 8; Ex. B, pp. 145, 146)  

c. Henning claims radar imagery supports his escalation of wind speeds. 

Henning looked at Doppler radar imagery from Slidell and Mobile to support his 

conclusion that “some very intense bands” came across the McIntosh neighborhood, although 

the Doppler radars can only see winds at the 10-meter level a few miles from their site.  The 

wind in Biloxi that was detected by the Slidell and Mobile radars was between 4,000 and 6,000 

feet above the ground.  (Exh. B, p. 97) 

Although Henning admits that wind speeds typically decrease below the so-called 

boundary layer because of the surface friction of the earth, Henning contends that the amount 
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they are reduced is greatly influenced by the stability and characteristics of the boundary layer 

and where, as here, there is “active convection” the wind speeds are not as influenced, i.e. 

reduced, by the earth’s friction.  (Ex. B, p. 57, 58)  Henning admits that wind speeds at 500 to 

1,000 feet above ground will still be stronger than at ground level even with active convection, 

but the drop off in wind speed will not be as dramatic.  (Ex. B, p. 59)   

Henning’s theory is that these high-altitude winds detected by aircraft and dropsondes on 

the day of the storm were brought down to ground level by “mesoscale convective vortices” that 

were detected from the Doppler imagery: 

There are -- there is little mechanism available to transfer those 

winds down to the surface.   And so my -- my theory is that around 

9:00 a.m. that there was a mechanism to transport it down to the 

surface, that being the very intense convection that was occurring 

in the -- in the Pass Christian, Bay St. Louis, Waveland area within 

the inner eyewall.  And that a considerable amount of those 

153-mile-per-hour winds made -- made their way down to the 

surface.  (Ex. C, p. 76) 

Henning contends that the cells were strong enough to enhance the wind speeds by 

somewhere between 30 and 35 miles per hour, although he admits that this is based on his 

“meteorological judgment” and not on any actual measurements taken on the ground.  (Ex. B, 

pp. 155, 156)  And when asked whether he would expect to see damage throughout the 

McIntosh’s neighborhood - and not simply confined to their residence - if these meteorological 

phenomena indeed caused wind damage on the ground, he backpedals, testifying that it depends 
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on a lot of factors, such as the construction of the building, the terrain, trees, and surrounding 

houses.  (Ex. B, p. 158)  It is all the more problematic that he did not bother to look into these 

factors in an effort to confirm or refute his novel theories.11 

 In reality, neither Henning nor any other meteorologist can ever say with any certainty 

that a particular cell produced a tornado.12  (Ex. B, pp. 121-123, 150; Exhibit E, pp. 55-58)  As 

Henning admits, it is essentially impossible to tell for sure whether a tornado has occurred in a 

tropical cyclone situation - which includes hurricanes - because the tornados that are generated 

in these situations tend to be very “transient,” according to Henning.  (Id.)  In other words, they 

form, go through their life cycle, and dissipate in a matter of a few minutes.  (Id.)  This process is 

made even more difficult by the temporal resolution of the Doppler radar; the radar essentially 

takes snapshots every five to six minutes.  Because it is suspected that the entire life of these 

hurricane-borne tornadoes is only a few minutes, the Doppler will oftentimes miss them 

altogether.  (Id.)  Moreover, tornadoes that exist within tropical cyclones are generally too small 

to be seen on radar, so all a meteorologist can do is look for the intense reflective cells that have 

                                                 
11 Henning acknowledges that the earth’s friction considerably reduces wind speed, and terrain 
features such as elevation, changes in elevation, and obstructions such as trees and buildings are 
important considerations.  (Ex. B, p. 42)  It is remarkable then, that Henning does not consider the terrain 
at the McIntosh’s property, nor does he consider what is built on the property.  (Ex. B, p. 45)  Nor does the 
HURRTRAK model take into consideration particular exposure of a particular property, such as 
topography or location from the coast.  (Ex. B, p. 117)  As Henning’s deposition testimony indicates, he 
has never visited Plaintiffs’ property and thus has no appreciation for how the house was constructed.  
(Ex. B, p. 175) 
 

12 The Doppler radar was designed to identify classic tornadoes, such as those that occur in the 
Midwestern plains and often last for a half hour to an hour at a time and cover several dozen miles: “not 
the kind of tornadoes that we see in a hurricane,” Henning explains.  (Exhibit B, pp. 123)  They do so by 
generating a computer algorithm that can be identified as a tornado vortex signature (TVS).  A tornado 
that exists within a tropical cyclone will not have that kind of signature, in part because the entire 
circulation of the storm is rotating. 
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the potential to generate them.  (Id.)  And even if these structures are detected,  there is no way 

for any meteorologist to confirm whether they actually created a tornado that possibly impacted 

a ground-level property, since the radar beam used to detect them is unable to see below 3,000 to 

8,000 feet from the earth’s surface due to the curvature of the earth.   (Ex. B, pp. 80-81, 121-123) 

 Out of a thousand mesovortices identified on radar, only a very small percentage would actually 

produce tornadoes.  (Ex. B, p. 151) 

Consequently, as Henning admits, he has no objective evidence to support his tornado 

theory.  (Ex. B, p. 152; Ex. E, p. 226)  The National Weather Service did not confirm the 

existence of any tornadoes along the Mississippi Gulf Coast during Hurricane Katrina.  (Ex. B, 

pp. 153, 154)  Moreover, Henning will be unable to identify any other meteorologists that apply 

the same methodology he uses to determine the relative increase in gust velocity based upon 

small-scale convective events.13   

3. The Information Henning Ignores 

Equally interesting is the information that Henning chooses to ignore.  For instance, he 

acknowledges that at least three universities have programs which have well maintained and 

calibrated anemometers set up on towers specifically to measure hurricane winds.  An obvious 

way in which Henning could test his novel and completely subjective method of assigning wind 

speed values would be to employ his “methodology” at the sites of these towers and see if his 

wind speed predictions are similar to those recorded by the anemometers at those locations.  At 

                                                 
13 Although Henning identifies a few individuals whom he says agree with the general notion that 
“there isn’t enough emphasis placed on the importance of the convection within the storm” (Exh. B, p. 86), 
there is no published materials supporting his claims. 
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his deposition, Henning did not accept an invitation to explain why he did not do so.  (Ex. B, pp. 

37-40) 

Henning also chose to ignore wind gust measurements from the Florida Coast Monitoring 

Program (“FCMP”), which had set up a wind tower at the Trent Lott airport in Pascagoula.  (Ex. 

B, p. 137-139)  The wind tower at that location recorded a maximum 3-second gust of 92.91 

miles per hour, significantly less than the maximum gust speed created by Henning.  (Ex. B, p. 

138)  With the information Henning input into it, the HURRTRAK model would have generated 

a significantly higher wind gust “estimate” than recorded by FCMP.  (Ex. B, p. 139)  

 ARGUMENT 

 HENNING’S PROFFERED TESTIMONY IS NOT RELIABLE 
 AND SHOULD BE EXCLUDED 

A. The Legal Standard 

In Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 592 (1993), the United States 

Supreme Court held that Rule 702 of the Federal Rules of Evidence,14 which governs the 

admissibility of expert witness testimony, requires that the trial court act as a “gatekeeper” by 

determining at the outset “whether the reasoning or methodology underlying the [expert’s] 

                                                 
14  In 2000, Federal Rule of Evidence 702 was amended consistent with Daubert: 
 

If scientific, technical, or other specialized knowledge will assist a trier of fact to understand 
the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, 
skill, experience, training, or education, may testify thereto in the form of an opinion or 
otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the 
product of reliable principles and methods, and (3) the witness has applied the principles and 
methods reliably to the facts of the case. 

 
Thus, courts must exclude expert evidence that is not “based on sufficient facts or data,” that is not 

“the product of reliable principles and methods,” or whose methods are not applied “reliably to the facts of the 
case.”  Id.    
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testimony is scientifically valid and . . . whether that reasoning or methodology properly can be 

applied to the facts in issue.”15  Id. at 592-593.  The Court set forth several factors that a trial 

court might consider in performing this gatekeeping function, including whether a “theory or 

technique . . . can be (and has been) tested”; whether it “has been subjected to peer review and 

publication”;16 whether the particular technique involved has a “known or potential rate of error”; 

whether there are “standards controlling the technique’s operation”; and whether the theory or 

technique enjoys “‘general acceptance’” within a “‘relevant scientific community.’”  Id. at 592-

594.  These factors do not constitute a “definitive checklist or test” and the inquiry must be “‘tied 

to the facts’” of a particular “case.”  Id. at 591.  The focus of the inquiry “must be solely on the 

principles and methodology, not on the conclusions that they generate.”  Id. at 595.  "The 

proponent of expert testimony . . . has the burden of showing that the testimony is reliable."  See 

Moore v. Ashland Chem. Inc., 151 F.3d 269, 276 (5th Cir.1998) (en banc). 

                                                 
15  In Kumho Tire Co. v. Carmichael, 526 U.S. 137, 147 (1999), the Court clarified that this 
“gatekeeping” duty applies not only to “scientific” expert testimony, but to all expert testimony.  Id at 147.  
(holding that trial court did not abuse its discretion in excluding testimony of engineer). 

16  In Daubert, the Court recognized that when a theory or technique is submitted to the scrutiny of 
other experts within the field, “it increases the likelihood that substantive flaws in the methodology will be 
detected,” and thus enhances the reliability of the information.  509 U.S. at 593.  Henning’s reports and 
findings have never been peer reviewed by anyone.   

The purpose of the Daubert inquiry is to ensure that an expert “employs in the courtroom 

the same level of intellectual rigor that characterizes the practice of an expert in the relevant 

field.”  Kumho Tire Co. v. Carmichael, 526 U.S. 137, 152 (1999).  In performing its screening 

function, the court must meaningfully scrutinize an expert’s testimony, or its “factual basis, data, 

principles, methods, or their application.”  526 U.S. at 149.  Thus in Kumho, the district court 
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excluded a qualified engineer's testimony regarding the cause of a tire failure because the court 

"found unreliable ‘the methodology employed by the expert in analyzing the data obtained in the 

visual inspection, and the scientific basis, if any, for such an analysis.'”  Id. at 153.  Noting that 

the relevant issue was whether the expert could reliably determine the cause of the failure of the 

particular tire at issue, the court questioned both the reasonableness of the expert’s approach and 

the “method of analyzing the data thereby obtained, to draw a conclusion regarding the particular 

matter to which the expert testimony was directly relevant.”  Id. at 154 (emphasis in original).  

B. Henning’s Opinions Are Based on Data of Questionable Relevance and Reliability. 

  

As part of its role as gatekeeper, the district court must ensure that the underlying facts 

and/or data upon which a proffered expert’s opinion are based are in and of themselves reliable.  

If an expert’s opinion is based on unreliable facts, the opinion must be excluded.  See In re TMI 

Litigation, 193 F.3d 613, 697 (3d Cir. 1999); Montgomery county v. Microvote Corp., 320 F.3d 

440, 448 (3d Cir. 2003). 

The data used by Henning has a number of problems.  As noted above, much of the 

information was obtained from HURRTRAK, a software program which requires that data input 

from the user.  Henning had total discretion in inputting data into HURRTRAK, and the results 

generated by HURRTRAK are only as reliable as the data entered into the program.   

Henning’s ultimate calculation of wind speeds that came in contact with Plaintiffs’ 

residence begins with data from a hurricane advisory that was later criticized and revised 

downward by its very source, the National Hurricane Center.   
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Henning’s conclusions about wind speed are also dependent upon his unsupported 

conclusion that convective events such MCVs or wet microbursts occurred at the property, 

although he admits that the Doppler imagery he looks to in support of this does not necessarily 

indicate such was the case.  A failure to test one’s own premise results in a conclusion that is no 

better than a guess.  Joiner, supra, 522 U.S. at 146, citing Turpin v. Merrell Dow Pharms., Inc. 

959 F.2d 1349 (C.A. 6 1992).  Here, Henning could easily test his theories employing his so-

called methodology to a location where accurate wind speeds were recorded, such as the site of 

the towers set up by the three university programs noted above.  He chose not to do so.  

Henning did not consider other readily available information, such as the FEMA wind 

maps or the information generated by the Florida Coast Monitoring Program.  He also did not 

look at the condition of nearby homes and trees.  There is no indication that Henning looked at 

the wind speeds generated in the area by past hurricanes, nor did he inquire how Plaintiffs’ home 

withstood wind forces from those hurricanes.  

C. Henning’s Methods Are Deficient and Thus the Conclusions He Reaches Are 

Unreliable. 

For every conclusion contained in an expert’s proposed testimony, the court must 

determine if the methodology leading to that conclusion is sound.  Allen v. Pennsylvania Eng'g 

Corp., 102 F.3d 194, 196 (5th Cir. 1996).  A court may appropriately exclude expert testimony 

when it finds that an expert has extrapolated data, and there is “too great an analytical gap 

between the data and the opinion proffered.”  General Elec. Co. v. Joiner, 522 U.S. 136, 146 

(1997); Moore v. Ashland Chem., Inc., 151 F.3d 269, 279 (5th Cir. 1998).  Such testimony should 
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also be excluded when it is speculative or not amenable to scientific verification.  Moore, 151 

F.3d at 273. 

Application of the Daubert factors is equally warranted in cases where the expert's 

testimony is based solely on experience or training.  Watkins v. Telsmith, Inc., 121 F.3d 984 (5th 

Cir. 1997).  In fact, the Supreme Court has rejected validation based solely upon an expert’s say 

so.  General Elec. Co. v. Joiner,  522 U.S. at 146 (“[N]othing in either Daubert or the Federal 

Rules of Evidence requires a district court to admit opinion evidence that is connected to existing 

data only by the ipse dixit of the expert.”).   

In this case, Henning’s methodology - by his own admission - is at odds with others in his 

field.17  For instance, he was unable to identify any meteorologists who apply the same 

methodology to determine the relative increase in gust velocity based upon small-scale 

convective events. United States v. Downing, 753 F.2d 1224, 1238 (3d Cir. 1985) (Widespread 

acceptance is significant factor in determining whether expert opinion evidence is admissible). 

                                                 
17 After preparing his first  report for this matter, Henning came across other research data that he 
believes support his findings, and amended his report to include it.  One is a paper written by Mark Powell 
and Tim Reinhold that discusses “integrated kinetic energy” and the importance of taking into account the 
size of the storm.  (See excerpts from Mr. Henning’s deposition in Candiotto v. State Farm, attached 
hereto as Exhibit H, p. 9)  There are also two papers written by Keith Blackwell that discuss the double 
eyewall structure of Katrina and about the cells that were embedded within the eyewall and feeder bands 
that may have enhanced the wind field.  (Exhibit H, pp. 9-10)  He also obtained a PowerPoint presentation 
that uses Blackwell’s data.  (Exhibit H, pp. 10-11)  He also notes two papers written by individuals from 
Texas Tech University (Exhibit H, pp. 15-16), and a paper from the U.S. Department of Commerce which 
is a service assessment of the National Weather Service.  (Exhibit H, pp. 16-17)  This information did not 
change Henning’s findings regarding wind and surge estimates, and there is no indication that these 
writings support Henning’s novel methodology.  (Exhibit H, p. 14)     
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Henning did not take into consideration the frictional effect of topographical features in 

determining the wind gust speeds at Plaintiffs’ property despite common knowledge that the 

presence of numerous trees or elevation differences on a property will reduce gust velocity.   

Not only are there apparent holes in Henning’s methodology, there is no evidence that his 

novel theories and calculations have been (or even can be) tested.  Whether an expert’s theory has 

been tested is considered by many to be the most important factor in assessing reliability.  Stewart 

Lee, Evidence – Expert Witnesses – Daubert Applies to All Expert Testimony, 69 Miss. L.J. 979, 

986 (1999), citing Margaret A. Burger, Does the Search for Truth in Our Scholarship Continue In 

Our Classrooms?, 49 Hastings L.J. 1179, 1180 (1998); Michael D. Green, Expert Witnesses and 

Sufficiency of Evidence in Toxic Substances Litigation:  The Legacy of Agent Orange and 

Bendectin Litigation, 86 NW U.L. Rev. 643, 645 (1992) (contending scientific methodology is 

predicated on developing and testing hypothesis).   

When applying Daubert to meteorologists, courts have insisted that the equations upon 

which meteorologists rely—as well as the factors entered into those equations—be supported by 

peer-reviewed literature.  Holder v. Gold Fields Mining Corp. 2007 WL 188130, *3 (N.D. Ok 

1997) (excluding a meteorologist’s expert testimony because a factor he chose for input into an 

equation had not been independently validated.  In that case, the court recognized that it “would 

not be fulfilling its duty as gatekeeper if it permitted the introduction of novel scientific 

methodology [the discretionary factor] based solely on the assurances of the expert himself.”)  

Here, even if the weather data Henning relied upon was correct, even if the hurricane was as 

Henning reconstructed it, even if the necessary convective features were high above Plaintiffs’ 

house, Henning could never show that the “100% reduction factor” he chose to apply (meaning 
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zero reduction in wind speeds from upper to lower atmosphere)—or any reduction factor for the 

air above the property on that day for that matter—is based upon anything more than his 

subjective belief.  Under Daubert, any step which renders the expert’s analysis unreliable renders 

the expert’s testimony inadmissible.  Henning’s bridge from high altitude to rooftop cannot rest 

on discretion alone.  

D. The Deficiencies in Henning’s Methodology Go to not to the Weight, but to the 

Admissibility of his Testimony. 

Where there is too great an analytical gap between an expert’s unreliable methodology 

and untested theories and the conclusions he reaches, the testimony should be excluded.  See Kass 

v. West Bend Co., 2004 WL 2475606, at * 6, *10 (E.D.N.Y.) (excluding as unreliable under 

Daubert plaintiffs' expert's testimony concerning alternative feasible designs for allegedly 

defective product where expert did not adequately test prototypes or subject them to peer review 

and his methods were generally "incomplete, cursory and undisciplined").  In such a case, the 

flaws do not simply go to the weight of the testimony.  Id. See also Bland v. HC Beck, 2007 WL 

748461, at * 4-5 (E.D. Mo.) (rejecting plaintiff's argument that any "gaps" in his expert's opinion 

about design defect caused by expert's lack of testing and lack of experience with particular 

product went to weight, not admissibility).  Given the likelihood of confusion and the weight 

generally given to expert testimony by jurors, the opponent of blatantly unreliable testimony 

should not have to resort to vigorous cross-examination as its only recourse.  See also Werede v. 

Allright Holdings Inc., 2005 WL 2124553, at *2, * 5 (D. Colo.) (court excluded discrimination 

plaintiff's expert's statistical regression analysis based on pay differentials where expert's failure 

to include non-discriminatory variables such as skill, education and experience rendered 
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otherwise recognized methodology flawed, and rejected plaintiff's argument that court should "let 

[the jury] decide what weight, if any, should be given" to expert's conclusions). 

 CONCLUSION 

Henning’s conclusions regarding the relative time and speeds of the winds that reached 

Plaintiffs’ property is not based on reliable scientific evidence.  His conclusions rests upon 

unsupported premises and unreliable data.  As such, his opinions and conclusions, including his 

report, should be excluded.     

RESPECTFULLY SUBMITTED, this the 9th day of November, 2007. 
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