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INTRODUCTION
Plaintiff, a purported shareholder of Allstate Corporation, seeks to bring this case on
behalf of Allstate against Allstate’s Board of Directors. He asks this Court to allow him to usurp

the authority of Allstate’s board — consisting of eleven outside, independent directors and only
two members of Company management — and stand in the shoes of the Company to bring this
lawsuit. Plaintiff’s claim of wrongdoing by the board does not stem from a particular decision
made by the board — such as a decision to divest Allstate of a division or to merge with another
company — but instead from decisions made by Allstate during discovery in litigation and
regulatory matters to protect documents related to Allstate’s insurance claims procedures as
confidential trade secrets. Plaintiff aleges that the decisions to seek protective orders for
Allstate’s trade secrets constituted a “wrongful course of conduct” (Compl. 12) for which
Allstate should pursue claims and hold its board accountable.

As a derivative action, the substantive law of Delaware (Allstate’ s state of incorporation)
and Federal Rule of Civil Procedure 23.1 require that the plaintiff either make a demand on
Allstate’s board to bring this lawsuit, which plaintiff did not do (Compl. 58), or allege with
particularity facts demonstrating that a demand would be futile because the board cannot fairly
consider it. Fed. R. Civ. P. 23.1(b). Here, plaintiff has failed to plead any facts sufficient to
establish that a demand must be excused as futile. Rather, al plaintiff offers are conclusory,
generic allegations that the board did not properly oversee the company, and therefore would not
be able to fairly consider ademand. But as the Delaware Supreme Court recently reiterated, and
numerous courts around the country construing Delaware law have recognized, such a “lack of
oversight” claim against a board is “*possibly the most difficult theory in corporation law upon
which a plaintiff might hope to win judgment.”” Sonev. Ritter, 911 A.2d 362, 372 (Del. 2006)
(quoting In re Caremark Int’l Inc. v. Derivative Litig., 698 A.2d 959, 967 (Del. Ch. 1996)).
Plaintiff has not come close to alleging the necessary particularized facts to support this theory.
Accordingly, plaintiff’s Complaint must be dismissed pursuant to Rule 23.1(b) and 12(b)(6).

BACKGROUND FACTS
The Parties. Plaintiff Raul Fojas alleges that he is a shareholder of Allstate. (Compl.

15) Plaintiff seeks to bring this lawsuit in a derivative capacity on behalf of Allstate, alleging
that certain officers and directors breached duties to the Company. (Id. 1) Nominal defendant
Allstate Corporation is incorporated in Delaware and has its headquarters in Northbrook, Illinois.
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(Id. 16) Allstate, through its subsidiaries, provides automobile and homeowners insurance to
consumers in the United States. (Id.) Plaintiff has sued al thirteen members of Allstate’s Board
of Directors. (Id. 17-20) Only two of the thirteen members, Edward Liddy and Thomas
Wilson, are aleged to be current or former Company officers. (Id. 113, 19) The remaining
eleven directors are independent, outside directors who are not employed by Allstate.

The Allegations.? The Complaint alleges that the Individual Defendants breached their
duties by “alowing the Company to deliberately avoid producing documents in litigation and to
regulatory agencies subjecting Allstate to fines, sanctions, excessive litigation costs and
injunctive relief.” (Id. §27) The purported “wrongdoing” is the Company’s effort to protect as
trade secrets certain documents prepared by the consulting firm McKinsey & Co. that involve
Allstate’ s claims handling procedures. (1d. 127, 35-36) In policyholder actions brought against
Allstate, Allstate took the position that the requested documents were confidential trade secrets
and should not be produced without a protective order. (Id. 137) Plaintiff aleges that where
trial courts ruled that the documents were not trade secrets, Allstate still refused to produce the
documents in order to appeal the resulting order of contempt. (Id. 137, 40) The Complaint,
however, failsto allege any final decision or penaltiesin any of the cases; rather, they are alleged
to be the subject of appeals. (Seeid. 1137, 40) Further, there are no facts alleging that any of
the Allstate directors made any of the litigation decisions in these cases.

While plaintiff references a few cases in which tria courts ruled that the documents
should not be subject to protection, some appellate courts have held otherwise. In Indiana, for
instance, the Court of Appeals held that the trial court “abuse[d] its discretion in denying
Allstate’s requests for a protective order.” Allstate Ins. Co. v. Scroghan, 851 N.E.2d 317, 324
(Ind. App. Ct. 2006). The Court aso upheld Allstate’'s decision to refuse to produce the
documents in order to appeal the protective order issue. Id. at 322 (“while we certainly do not
encourage parties to intentionally violate a discovery order ... we can see the narrow situations,

such as this one, where such a strategy may be utilized.”)

1 The facts here are based on the alegations in the Complaint and other matters of public record,
including self-authenticating court filings, of which this Court may take judicial notice on a motion to
dismiss. See Henson v. CSC Credit Servs., 29 F.3d 280, 284 (7th Cir. 1994). Defendants do not concede
the truth of the allegations, but recognize that on a motion to dismiss, “[a]ll well-pleaded facts are
accepted as true,” while the Court is “not obliged to accept as true legal conclusions or unsupported
conclusions of fact.” Hickey v. O’ Bannon, 287 F.3d 656, 657-58 (7th Cir. 2002) (emphasis added).
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The Complaint also alleges that the Florida Office of Insurance Regulation (FOIR) issued
a subpoena to Allstate as part of an investigation into the insurance rates of numerous insurance
companies in Florida. (Compl. 143, 47) Although Allstate produced documents in response,
the FOIR asserted that Allstate was noncompliant with its subpoena and suspended Allstate from
writing new business in Florida. (Id. 1148, 54) The suspension was not permanent, but would
be lifted when the FOIR was “satisfied that we have received each and every document we
need.” (Id. §52) Plaintiff filed this action only one day after the FOIR’ s ruling.?

ARGUMENT

PLAINTIFFFSCOMPLAINT ISSUBJECT TO A STRICT REQUIREMENT OF
FACTUAL PARTICULARITY.

Because Allstate is a Delaware corporation, Delaware law governs whether plaintiff has
standing to pursue his clam on Allstate’s behalf. Kamen v. Kemper Fin. Servs,, 500 U.S. 90,
108-09 (1991). Under Delaware law, the decision to bring alawsuit on behalf of a corporation is
ordinarily at the discretion of its board of directors. Del. Code Ann. Tit. 8 § 141(a); White v.
Panic, 783 A.2d 543, 550 (Del. 2001). Thus, before a shareholder can pursue a derivative claim,
Delaware law requires that he must first make a demand on the corporation’s board of directors,
or establish that such a demand is excused as futile. White, 783 A.2d at 550.

The demand requirement stems from “the basic principle of corporate governance that the
decisions of a corporation—including the decision to initiate litigation—should be made by the
board of directors or the mgjority of shareholders.” Fener v. Gallagher, 2005 WL 2234656, at
*4 (N.D. Ill. Sept. 8, 2005) (quoting Kamen, 500 U.S. at 96). This requirement recognizes “the
fundamental precept that directors manage the business and affairs of corporations,” Aronson v.
Lewis, 473 A.2d 805, 811-12 (Del. 1984), overruled on other grounds by Brehm v. Eisner, 746
A.2d 244 (Del. 2000), and serves “to insure that a stockholder exhausts his intracorporate
remedies’ as well as to “provide a safeguard against strike suits.” McSparran v. Larson, 2006
WL 2052057, at *2 (N.D. Ill. May 3, 2006) (quoting Aronson, 473 A.2d at 811). Thisis more
than a mere pleading requirement, “it is a substantive right” under Delaware law. Sarrels v.
First Nat'| Bank, 870 F.2d 1168, 1171 (7th Cir. 1989).

2 The FOIR's order is currently stayed while appeals are pending. On April 4, 2008, a Florida appellate
court affirmed the FOIR’s authority to issue such an order. Allstate’s subsequent motions for rehearing
en banc and certification to the Florida Supreme Court are currently pending. See Case Docket, Ex. 1.
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Federal Rule of Civil Procedure 23.1 requires that a shareholder derivative complaint
“must ... state with particularity any effort by the plaintiff to obtain the desired action from the
directors ... and the reasons for not obtaining the action or not making the effort.” Fed. R. Civ.
P. 23.1(b)(3) (emphasis added). In this case, plaintiff did not make a demand on Allstate's
Board. (Compl. 58) Thus, plaintiff must allege with particularity the reasons why a demand
upon Allstate’'s Board is futile. Levine v. Prudential Bache Props., Inc., 855 F.Supp. 924, 940
(N.D. 1ll. 1994). “Because Rule 23.1 requires that Plaintiffs make particularized alegations, it
imposes a pleadings standard higher than the normal standard applicable to the analysis of a
pleading challenged under Rule 12(b)(6).” In re Morgan Sanley Derivative Litig., 2008 WL
820718, at *3 (S.D.N.Y. March 27, 2008).

The Delaware Supreme Court has referred to this standard as setting “stringent
requirements of factual particularity.” Stone v. Ritter, 911 A.2d 362, 367 n.9 (Del. 2006). The
heightened pleading requirement is designed to prevent shareholders from causing a corporation
“to expend money and resources in discovery and trial in the stockholder’s quixotic pursuit of a
purported corporate claim based solely on conclusions, opinions or speculation.” Brehm v.
Eisner, 746 A.2d 244, 255 (Del. 2000). Further, general alegations of purported collective
wrongs by the board will not suffice; rather, “facts specific to each director” must be pleaded.
Desimone v. Barrows, 924 A.2d 908, 943 (Del. Ch. 2007); see also Postorivo v. AG Paintball
Holdings, Inc., 2008 WL 553205, at *6 (Del. Ch. Feb. 29, 2008) (dismissing complaint that
“alleges nothing close to the fact-intensive, director by director analysis required.”). Pleading
with particularity “means that a plaintiff must include ‘the who, what, when, where and how.””
McSparran v. Larson, 2007 WL 684123, at *3 (N.D. Ill. Feb 28, 2007).

The Delaware Supreme Court has established two tests to determine whether a plaintiff
has adequately pleaded demand futility. Where a plaintiff challenges a particular action or
decision by the board, demand futility is evaluated by the test set forth in Aronson v. Lewis, 473
A.2d 805 (Del. 1984). Postorivo, 2008 WL 553205, at *5. Under the Aronson test, a court
“must decide whether, under the particularized facts alleged, a reasonable doubt is created that:
(1) the directors are disinterested and independent and (2) the challenged transaction was
otherwise the product of a valid exercise of business judgment.” Aronson, 473 A.2d at 814.
Where the plaintiff challenges conduct not involving a specific board decision — for example, an

allegation that a company’s board has failed to properly oversee the company — demand futility
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is evaluated under the test set forth in Rales v. Blasband, 634 A.2d 927, 934 (Del. 1993). Stone,
911 A.2d at 367. Under the Rales test, “a court must determine whether or not the particularized
factual allegations ... create a reasonable doubt that, as of the time the complaint is filed, the
board of directors could have properly exercised its independent and disinterested business
judgment in responding to ademand.” Rales, 634 A.2d at 934.

Under either the Rales or the Aronson test, the plaintiff aso “must overcome the
powerful presumptions of the business judgment rule,” which affords corporate directors a
presumption that they act in good faith. White, 783 A.2d at 551 (quoting Rales, 634 A.2d at
933). This presumption is heightened in cases, like this one, where a majority of the board is
made up of independent, outside directors. See Leung v. Schuler, 2000 WL 1478538, at *6 (Del.
Ch. Oct. 2, 2000), aff'd, 783 A.2d 124 (Del. 2001); Moran v. Household Int’l, 490 A.2d 1059,
1074-75 (Ddl. Ch. 1985), abrogated on other grounds by Tooley v. Donaldson, Lufkin &
Jenrette, Inc., 845 A.2d 1031 (Del. 2004).

Here, plaintiff does not plead with particularity any specific decision made by Allstate’s
board. There are no specific allegations that the board made any decision regarding document
production issues, let alone any particularized facts when such decisions were made and who
made them. Rather, the Complaint contains generalized allegations that the board “allow[ed] the
Company to deliberately avoid producing documents in litigation and to regulatory agencies’
and “failed to prevent and correct Allstate’s policy of thwarting authority to conced its claims-
paying procedures.” (Compl. 1127, 58(d)) The Complaint does not allege with particularity that
Allstate’s directors had knowledge of or involvement in the aleged decisions regarding
production of the McKinsey documents. Instead, plaintiff simply litters the Complaint with
conclusory buzzwords that the directors “conceal[ed]” Allstate’s withholding of documents or
“knew” of and/or “permitted” the alleged wrongdoing. (Id. 29(a), 31, 34, 58(a), (e), (i), 63)

Because the Complaint fails to allege any facts that the board made any of the particular
decisions challenged, Rales provides the appropriate test to determine whether plaintiff has
successfully alleged demand futility. See, e.g., Morgan Sanley, 2008 WL 820718, at *4
(applying Rales where plaintiff alleged that the board “concealed” an adverse SEC notice but
provided no “particularized allegations as to when any board member had any knowledge of the
[SEC notice], no alegations explaining any process by which the board decided to omit the
information, and no allegation that the board actively or purposefully made a decision to omit the
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information”); In re Forest Labs. Inc. Derivative Litig., 450 F.Supp.2d 379, 388, 390 (S.D.N.Y.
2006) (applying Rales where the complaint alleged that directors “authorized and/or permitted”
the alleged wrongdoing “without any particularized allegations establishing ... that the ...
Directors had knowledge” of the wrongdoing); Seminaris v. Landa, 662 A.2d 1350, 1354 (Del.
Ch. 1995) (applying Rales where the complaint alleged that the board “failed to prevent” the
wrongdoing and “conspired ... to misrepresent the value of the corporation’s stock” but did not
allege “any specific board action that approved or ratified these alleged wrongdoings’).

Even if Aronson supplied the applicable test against which to measure the Complaint,
plaintiff has not satisfied that test either. Thus, regardless of whether Rales or Aronson applies,
plaintiff fails to adequately plead demand futility and the Complaint should be dismissed.

1. THE COMPLAINT FAILSTO SHOW DEMAND WOULD BE FUTILE UNDER
THE RALESTEST.

As discussed above, where plaintiffs “do not chalenge a particular business decision
made by the board,” the Court applies the test for demand futility set forth in Rales. In re
| AC/InteractiveCorp Sec. Litig., 478 F.Supp.2d 574, 598 (S.D.N.Y. 2007). Ralesrequiresacourt
to analyze whether the complaint alleges particularized facts establishing that “either (1) the
underlying conduct being challenged renders any of the directors ‘interested’” and, if so, whether
any of the other directors are compromised in their ability to act independently of the interested
directors; or (2) at least half of the directors face a sufficiently substantial threat of personal
liability as to the conduct alleged in the complaint to compromise their ability to act impartially
on a demand.” Desimone v. Barrows, 924 A.2d 908, 928 (Del. Ch. 2007) (emphasis added)
(citing Guttman v. Huang, 823 A.2d 492, 501-03 (Del. Ch. 2003)). Plaintiff’s Complaint, barren
of any particularized facts, satisfies neither of these strict requirements.

A. There Are No Particularized Allegations That Any Director I1s*“Interested”
or LacksIndependence.

Plaintiff’s rote attempts to assert that the directors are interested or lack independence
have been repeatedly rejected by Delaware courts and federal courts (construing Delaware law).
There are no particularized allegations as to how any of the directors are “interested” at all. And
because plaintiff has not pled facts that any directors are “interested,” the Complaint does not,

and cannot, allege that a majority of the board lacks independence from any “interested” director.
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1. Plaintiff Does Not Allege Particularized Facts That Any DirectorsAre
“Interested.”

“A director is considered interested where he or she will receive a persona financial
benefit from a transaction that is not equally shared by the stockholders,” or “where a corporate
decision will have a materially detrimental impact on a director, but not on the corporation and
the stockholders.” Rales, 634 A.2d at 936. The Complaint does not allege that any of the
directorsisinterested in the “transaction” at issue — Allstate’ s decision to seek a protective order
for documents produced in litigation or administrative proceedings. (Compl. 127) Indeed, the
Complaint does not allege, nor isit even plausible, that the directors would receive any “benefit”
not equally shared by shareholders from document production decisions.

The Complaint alleges no facts demonstrating that any of the directors were even
involved with or participated in the decision.3 Nor does it make any sense that the board would
be involved in document production issues, let alone that they stood to benefit in some way.
This fundamental deficiency alone dooms the Complaint’s efforts to establish financial
interestedness under Delaware law. See, e.g., Levine, 855 F.Supp. at 941 (the complaint failed to
allege interestedness where it did not “set out how the controlling partners actually received any
profits’ from the alleged scheme).

Delaware law also precludes plaintiff’s remaining, conclusory attempts to allege that any
board member is “interested.” Courts repeatedly hold that allegations that directors receive
retainers, stock option grants, and other compensation are legally insufficient to establish
demand futility. A.R. Demarco Enters., Inc. v. Ocean Spray Cranberries, Inc., 2002 WL
31820970, at *5 (Del. Ch. Nov. 26, 2002) (“ordinary director compensation alone is not enough
to show demand futility”), overruled on other grounds, Brehm v. Eisner, 746 A.2d 244, 253
(Del. 2000)); White v. Panic, 793 A.2d 356, 366 (Del. Ch. 2000) (directors compensation in the
form of annual retainers, fees, and stock options does not show lack of independence); Khanna v.
McMinn, 2006 WL 1388744, at *16 (Del. Ch. May 9, 2006); In re Limited, Inc. S holders Litig.,

3 Even if the complaint did allege with particularity that the board approved or authorized the document
production decisions, such allegations would still fail. Brehm, 746 A.2d at 257 n.34 (alegation that
directors “approved the underlying transaction” is insufficient); Grimes v. Donald, 673 A.2d 1207, 1216
n.8 (Del. 1996) (demand is not excused “by attacking a transaction in which al [directors] participated”),
overruled on other grounds by Brehm, 746 A.2d 244; Kamen v. Kemper Fin. Servs., Inc., 939 F.2d 458,
461 (7th Cir. 1991) (“Delaware ... has emphatically rejected the proposition that an investor may forego
demand whenever the directors participated in the transaction they challenge.”).
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2002 WL 537692, at *4-5 (Del. Ch. March 27, 2002). Were such allegations sufficient, demand
would always be excused as futile as virtually all directors are compensated. The Complaint also
fails to allege any connection between the directors compensation and the challenged decision.
See In re Gen. Motors (Hughes) S holder Litig., 2005 WL 1089021, at * 8 (Del. Ch. May 4,
2005) (complaint failed to allege interestedness where it did not alege that directors
compensation was contingent on challenged transaction).

Further, while the Complaint contains several conclusory allegations that the board will
neither sue itself nor vigorously prosecute an action against itself (Compl. 1 58(d), (g), (i), (k)),
Delaware courts have repeatedly rejected such theories. Aronson, 473 A.2d at 818 (rejecting
“bootstrap argument” that “demand is excused because the directors otherwise would have to sue
themselves’); Brehm, 746 A.2d at 257 n.34; Kohlsv. Duthie, 791 A.2d 772, 779 (Del. Ch. 2000);
Grobow v. Perot, 526 A.2d 914, 924 (Del. Ch. 1987) (rejecting claim “that any action brought
would be in hostile hands and not diligently prosecuted”). Likewise, the allegation that
Allstate’ s Board has not so far filed alawsuit to redress the alleged wrongful conduct also fails to
show interestedness. Blasband v. Rales, 971 F.2d 1034, 1052 (3d Cir. 1992) (“a board’s failure
to take action, even if it is aware of wrongdoing, does not demonstrate futility”); Kamen v.
Kemper Fin. Servs., Inc., 939 F.2d 458, 462 (7th Cir. 1991) (*no state treats the directors failure
to capitulate in the lawsuit as forfeiting the firm’s entitlement to demand”).

2. There Are No Particularized Facts Alleging That A Majority of The
Board L acks I ndependence.

Because plaintiff has not pleaded with particularity that any directors are “interested,” his
attempt to establish that a majority of the board lacks independence from any “interested”
directors also must fail. “Independence means that a director’s decision is based on the corporate
merits of the subject before the board rather than extraneous considerations or influences.”
Aronson, 473 A.2d at 816. Directors are entitled to a presumption that they were faithful to their
fiduciary duties, and thus the burden is on plaintiff to set forth particularized facts to rebut this
presumption. In re IAC/InteractiveCorp, 478 F.Supp.2d at 598. To establish a lack of
independence, plaintiffs must set forth particularized facts of a relationship that is so substantial
that “the non-interested director would be more willing to risk his or her reputation than risk the
relationship with the interested director.” Id. at 600. The complaint must show “that the
director is ‘beholden’ to [any interested directors] ‘or so under their influence that their
discretion would be sterilized.”” 1d. at 599 (quoting Rales, 634 A.2d at 936).
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The Complaint’s allegation that directors Liddy and Wilson lack independence from the
non-employee directors on the compensation committee does not advance plaintiff’s argument
for demand futility. (Compl. § 58(b)) Because the Complaint fails to alege with particularity
that any of Allstate’s directors are interested, it is irrelevant for purposes of demand futility
whether Liddy and Wilson were “beholden” to the directors on the compensation committee.
Desimone, 924 A.2d at 928 (the proper analysis is whether “the underlying conduct being
challenged renders any of the directors ‘interested’” and, if so, whether any of the other directors
are compromised in their ability to act independently of the interested directors’). Furthermore,
the barren allegations that certain directors “controlled” others have been repeatedly rejected as
insufficient to warrant demand futility. See, e.g., Aronson, 473 A.2d at 816 (regecting shorthand
of “dominated and controlled directors’ as insufficient). Rather, “there must be coupled with the
allegation of control such facts as would demonstrate that through personal or other relationships
the directors are beholden to the controlling person.” Id. at 815. No such facts are pled here.

B. No Particularized Facts Are Alleged Supporting Any Potential Liability — L et
Alone A Substantial Likelihood Of Liability — For Allstate’s Directors.

Having failed to allege that any of Allstate’ s directors are interested, plaintiff must allege
particularized facts showing that a majority of the directors face a “ substantial threat of personal
liability as to the conduct alleged in the complaint.” Desimone, 924 A.2d at 928; see also Laties
v. Wise, 2005 WL 3501709, at *1 (Del. Ch. Dec. 14, 2005) (“[A] plaintiff must show that the
personal liability is a substantial likelihood, and not just a mere threat.”). “[T]he mere threat of
personal liability for approving a questioned transaction, standing aone, is insufficient to
challenge either the independence or disinterestedness of directors.” Fener v. Gallagher, 2005
WL 2234656, at *6 (quoting Aronson, 473 A.2d at 815). Here, too, plaintiff fails to meet this
stringent standard. The allegations do not show that there is any potential liability for Allstate’s
directors, much less a substantial likelihood of liability. 4

4 Asaninitia matter, plaintiff’s attempt to show a “substantial likelihood” of liability for the directorsis
made even more difficult because Allstate’s Certificate of Incorporation exculpates the directors from
liability for breach of fiduciary duty to the full extent of Delaware law. 8 Del. C. 1102(b)(7); Ex. 2,
Allstate Restated Cert. of Inc., Article Eighth. Thus, unless plaintiff pleads particularized facts going
beyond a duty of care violation, the directors face no threat of personal liability. See In re Baxter Int’l,
Inc. Sholders Litig., 654 A.2d 1268, 1270 (Del Ch. 1995) (dismissing complaint where § 102(b)(7)
exempted directors from liability and no facts were pled showing an exception); Stone, 911 A.2d at 367;
Laties, 2005 WL 3501709, at * 2 (dismissing complaint based on exculpatory provision).
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A director’s liability for failure to oversee the corporation (known as a “Caremark
claim™) requires showing a lack of good faith — conduct more culpable than gross negligence.
Sone v. Ritter, 911 A.2d 362, 369 (Del. 2006). As the Delaware Supreme Court recently
reiterated, “a clam that directors are subject to persona liability for employee failures is
‘possibly the most difficult theory in corporation law upon which a plaintiff might hope to win
judgment.’” 1d. at 372 (quoting In re Caremark Int’'l Inc. Derivative Litig., 698 A.2d 959, 967
(Del. Ch. 1996)). In order to demonstrate directors oversight liability, the plaintiff must show
“lack of good faith as evidenced by sustained or systematic failure of a director to exercise
reasonable oversight.” Caremark, 698 A.2d at 971. There must be specific factual allegations
that either “(a) the directors utterly failed to implement any reporting or information system or
controls; or (b) having implemented such a system or controls, consciously failed to monitor or
oversee its operations thus disabling themselves from being informed of risks or problems
requiring their attention.” Stone, 911 A.2d at 370. “In either case, imposition of liability
requires a showing that the directors knew that they were not discharging their fiduciary
obligations.” 1d. (emphasis added); see also Guttman v. Huang, 823 A.2d 492, 506 (Del. Ch.
2003) (oversight liability is premised “on a showing that the directors were conscious of the fact
that they were not doing their jobs’). Thus, “a claim will survive amotion to dismiss ... only if
the plaintiff presents well-pleaded facts to suggest a reasonable inference that a mgority of the
directors consciously disregarded their duties over an extended period of time.” David B. Shaev
v. Armstrong, 2006 WL 391931, at *1 (Del. Ch. Feb. 13, 2006), aff'd, 911 A.2d 802 (Del. 2006).

The difficulty in successfully pleading a failure to oversee claim was illustrated in the
Delaware Supreme Court’s decision in Sone v. Ritter. In Sone, the nomina defendant,
AmSouth, had paid $50 million in fines and penalties to resolve government investigations into
alleged violations of anti-money laundering regulations. 911 A.2d at 365. Following the
payments, one of AmSouth’s shareholders brought a derivative suit aleging that AmSouth’s
compliance program lacked adequate board and management oversight. Despite the Chancery
Court’ s determination that “[w]ith the benefit of hindsight, it is beyond guestion that AmSouth’s
internal controls with respect to the Bank Secrecy Act and anti-money laundering regulations
compliance were inadequate,” the court dismissed plaintiff’s claim, and the Delaware Supreme

Court affirmed because the complaint lacked the requisite facts supporting bad faith. 1d. at 371.

10
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Here, plaintiff does not plead any facts, much less particularized facts, that, if true, would
create a “substantial likelihood” that this is one of the rare cases where directors face personal
liability for an oversight failure. The Complaint does not allege any facts regarding Allstate’s
reporting systems or controls, much less that the board “utterly failed to implement” such
systems or controls. Thus, the Complaint does not rebut the law’s presumption that directors
“discharge their oversight responsibilities by adopting internal reporting and compliance systems
that function to bring problems to the attention of senior managers and the directors themselves.”
Forsythe v. ESC Fund Mgnt. Co., 2007 WL 2982247, at *7 (Del. Ch. Oct. 9, 2007).

Plaintiff also fails to state particul arized facts that the board consciously failed to monitor
the Company and “acted with a state of mind consistent with a conscious decision to breach their
duty of care.” Desimone, 924 A.2d at 935. Asthe court in Desimone described it, to potentially
be personally liable for failure to oversee, directors must exhibit “indolence ... so persistent that
it could not be ascribed to anything other than a knowing decision not to even try to make sure
the corporation’s officers had developed and were implementing a prudent approach to ensuring
law compliance.” Id. Time and time again, courts applying Delaware law have dismissed
complaints attempting to allege oversight failure for lack of particularized allegations.>
Plaintiff’s general allegations here can fare no better.

First, while the Complaint refers to a number of cases involving the McKinsey
documents, it contains no particularized allegations regarding what the board knew about these
cases, if anything, when they knew it, or what the board failed to do. Nor does the Complaint
allege how or why the board would be involved in document production issues in policyholder
cases or in the details of the document production to state regulatory agencies. Even assuming
for the sake of argument that the document production practices were “wrongful,” there are no
particularized alegations that the board had clear notice of these practices and chose to ignore
them. See In re Baxter Int'l, 654 A.2d at 1271 (dismissing complaint that did not “include
anything specific about the alleged [wrongdoing] suggesting that the directors must have known
of it"); Shaev, 2006 WL 391931, at *5 (dismissing complaint that did not “allege any
particularized facts suggesting that the board was presented with ‘red flags alerting it to

5 Seg eg., Inre Citigroup Inc. Sholders Litig., 2003 WL 21384599, at *2 (Del. Ch. June 5, 2003);
Guttman v. Huang, 823 A.2d 492, 507 (Del. Ch. 2003); Rattner v. Bidzos, 2003 WL 22284323, at *12-14
(Del. Ch. Sept. 30, 2003); Shaev, 2006 WL 391931, at *1; In Re Forest Labs, Inc. Derivative Litig., 450
F.Supp.2d 379, 395 (S.D.N.Y. 2006); Sachsv. Sprague, 401 F.Supp.2d 159, 165 (D. Mass. 2005).
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potential misconduct”); Rattner, 2003 WL 22284323, at *13; In re Citigroup Inc. Sholders
Litig., 2003 WL 21384599, at *2 (Del. Ch. 2003); Richardson v. Ulsh, 2007 WL 2713050, at * 12
(D.N.J. 2007) (under Delaware law, allegations that directors ignored red flags failed without
facts suggesting “what each Director Defendant actually knew” about the alleged red flags).

Moreover, the mere fact that lawsuits and investigations were brought against Allstate
involving its claims practices or the McKinsey documents does not establish that the mgjority of
the board faces a “substantial likelihood” of personal liability. In McSparran v. Larson, 2007
WL 684123, at *5 (N.D. Ill. Feb. 28, 2007), a court within this District dismissed a derivative
complaint for faillure to adequately plead a “substantial likelihood” of personal liability.
Plaintiffs attempted to meet their burden by alleging that the SEC had launched an investigation
and a number of lawsuits were filed against the Company. Id. The Court found that such
allegations of investigations and lawsuits against a large company “did not give rise to the type
of extreme indifference and failure to act” to establish demand futility. The Court reasoned:

any board of any company with multiple operating units would constantly face

liability. ... The claims about misconduct in the Amended Complaint smply fail

to establish a systematic lack of board oversight. To allow these claims to give

rise to demand futility would significantly diminish the protections of the demand

requirement for all large corporations, which likely have several lawsuits and

employee claims pending at any given time.
Id.; see also Fener v. Gallagher, 2005 WL 2234656, at *3, 6 (N.D. Ill. Sept. 8, 2005) (alegations
that company was “ subject of investigations and regulatory proceedings’ in fifteen states and had
been sued “in seven other lawsuits brought by private litigants’ did not sufficiently allege a
substantial likelihood of liability for the directors.)

Second, plaintiff’s allegation that the decision to protect Allstate documents as trade
secrets was “improper” — and that the board should have stepped in and caused different
decisions to be made — amounts to nothing more than an attempt to second guess strategy
decisions. Thus, even if the complaint did allege with particularity that the board was aware of
these issues, the business judgment rule protects a board’ s decisions regarding litigation in which
the company isinvolved. Spiegel v. Buntrock, 571 A.2d 767, 777 (Del. 1990) (board's decision
not to pursue a derivative claim is protected by the business judgment rule); White v. Panic, 783
A.2d 543, 552-53 (Del. 2001) (business judgment rule protects a board’ s decisions to approve a
settlement and not to seek contribution); Khanna v. McMinn, 2006 WL 1388744, at *26 (Del.

Ch. 2006) (a board’'s decision to enter into a settlement was protected). No factual allegations
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support a showing of conscious disregard or bad faith by the board. Further, any attempt to
challenge the decisions now does not establish bad faith on the part of the board when the
purported strategy decisions were made. Wilson v. Tully, 676 N.Y.S.2d 531, 538 (N.Y. App.
Div. 1998) (“That, in hindsight ... action or inaction may turn out to be controversial, unpopular,
or even wrong isinsufficient to excuse ... demand.”) (applying Delaware law).

Third, while the Complaint references lawsuits involving the McKinsey documents, the
Complaint does not alege any final decisions adverse to Allstate. And, in fact, in some of the
cases reviewing courts reversed decisions by tria courts. For instance, the Complaint alleges
that Allstate refused to produce the documents without a protective order in a New Mexico case,
leading “to the entry of a default judgment,” yet plaintiff alleges that the decision was appealed.
(Compl. §37) The New Mexico Appellate Court reversed and remanded:

We reverse the orders of the trial court requiring unprotected disclosure of the
McKinsey documents. Asaresult of this reversal, we remand this case to the tria
court with instructions first, to vacate the default judgment entered on July 4,
2004, and second, to reevaluate Defendant’ s assertion of trade secret privilege as
to the McKinsey documentsin a manner consistent with this opinion.

Pincheira v. Allstate Ins. Co., 164 P.3d 982, 999 (N.M. Ct. App. 2007), cert. granted, No. 30,490
(July 27, 2007). And while the Complaint states that Allstate was ordered to produce documents
in Missouri and was fined in contempt, the Complaint also alleges that the decision was
appealed, and there are no alegations that any of the fines have come due. (Compl. 140) In
another case involving the McKinsey documents, the Indiana Appellate Court has ruled that the
trial court erred in refusing to grant Allstate’s request for a protective order, and aso that
Allstate’s taking of a contempt order in order to immediately appeal the decision was a valid
practice. Allstate Ins. Co. v. Scroghan, 851 N.E.2d 317, 324 (Ind. Ct. App. 2006) (“[W]e find
that the trial court did abuse its discretion in denying Allstate’ s requests for a protective order.”).
Thus, even if the Complaint sufficiently alleged that the board was aware of al of the
litigation decisions involving the McKinsey documents, any allegations that such decisions were
“wrongful” certainly cannot rise to the level of a sustained and systematic failure on the part of
the board, especially where some courts have agreed that the documents should be protected.
Given that a board is presumed to act in good faith absent specific particularized facts to rebut
this presumption, there certainly are not facts alleged supporting “bad faith” by the board for

failing to cause the Company to take any different action regarding these strategic decisions.
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Finally, the claims regarding the Florida Office of Insurance Regulation also fail to
establish particularized facts of a sustained and systematic failure on the part of the board. The
Complaint alleges that the FOIR issued a subpoenain November 2007, and in response, Allstate
produced over 27,000 pages of documents, and later produced more documents; yet, on January
17, 2008, the FOIR entered an order suspending Allstate’s license to write new policies in
Florida for failure to comply with the subpoena. (Compl. 1 48, 54) Plaintiff filed this action
only one day after the FOIR’s order. The order itself was not effective immediately, and was
stayed by the Florida Appellate Court pending review. Such a short timeframe precludes the
showing that Allstate’'s board engaged in a “sustained or systematic failure of a director to
exercise reasonable oversight” over Allstate’s document production. Caremark, 698 A.2d at
971; see also Shaev, 2006 WL 391931, at *1 (plaintiff must present “well-pleaded facts to
suggest a reasonable inference that a majority of the directors consciously disregarded their
duties over an extended period of time.” (emphasis added)).6 Plaintiff has not sufficiently pled
demand futility based on atheory of oversight liability.

1. TO THE EXTENT THE ARONSON TEST WOULD APPLY, PLAINTIFF’'S
ALLEGATIONSALSO FAIL THISSTANDARD.

Even if the Court were to find that the Aronson test applies, plaintiff’s allegations do not
establish demand futility under that standard either. Aronson’s first prong requires the same
analysis as Rales. the plaintiff must allege particularized facts creating a reasonable doubt that
“the directors are disinterested and independent.” Aronson, 473 A.2d at 814; Postorivo, 2008
WL 553205, at *7 (holding that complaint failed to allege interestedness or lack of independence
under Aronson based on previous Rales analysis); Khanna, 2006 WL 1388744, at * 16 (the same
particularized allegations are required for demand excusal under Rales and Aronson’'s first
prong). For the reasons explained in Part 11(A) above, the Complaint fails to make this showing.

Under Aronson’s second prong, the plaintiff must allege specific facts raising a
reasonable doubt that the board action was “otherwise the product of a valid exercise of business
judgment.” Aronson, 473 A.2d at 814. “Specifically, the ‘plaintiffs must plead facts sufficient to

6 In significant contrast, the Seventh Circuit in In re Abbott Laboratories Derivative Shareholders
Litigation, 325 F.3d 795, 809 (7th Cir. 2003), found that demand futility was sufficiently alleged with
particularity where the complaint alleged facts that directors “took no steps in an effort to prevent or
remedy” alleged problems with FDA compliance spanning a six year period resulting in significant fines
and writedown of assets, and where the board was aware of such problems because numerous FDA
warning letters were received by the Board, and senior officers participated in meetings with the FDA.
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raise (1) areason to doubt that the action was taken honestly and in good faith or (2) a reason to
doubt that the board was adequately informed in making the decision.”” In re J.P. Morgan
Chase & Co. Sholder Litig., 906 A.2d 808, 824 (Del. Ch. 2005) (quoting In re Walt Disney Co.
Derivative Litig., 825 A.2d 275, 286 (Del. Ch. 2003)). Moreover, a corporation’s directors are
entitled to a presumption that they acted “on an informed basis, in good faith and in the honest
belief that the action taken was in the best interests of the company.” Aronson, 473 A.2d at 812.
Demand will not be excused unless the challenged transaction is “so egregious on its face that
board approval cannot meet the test of business judgment.” 1d. at 815.

As set forth above, the decision to seek a protective order for Allstate documents has
been upheld by multiple courts. There are not sufficient allegations establishing that such a
decision, even if it was made by the board, was so egregious to be outside the business judgment
protection. “It is the essence of the business judgment rule that a court will not apply 20/20
hindsight to second guess a board’'s decision.” In re Walt Disney, 731 A.2d 342, 362 (Del. Ch.
1998), rev'd in part on other grounds sub nom. Brehm, 746 A.2d 244.

CONCLUSION
For the foregoing reasons, defendants request that the Court dismiss this action pursuant

to Rule 23.1 for failure to plead with particularity that a demand on the Board would be futile.

Dated: April 25, 2008 Respectfully submitted,
/s/ Jonathan E. Hinkemeyer /s/ Peter C. John
Robert J. Kopecky Peter C. John
Sallie G. Smylie, P.C. Steven J. Roeder
Jonathan E. Hinkemeyer WILLIAMS MONTGOMERY & JOHN LTD
KIRKLAND & ELLISLLP 20 North Wacker Drive, Suite 2100
200 E. Randolph Drive Chicago, Illinois 60606
Chicago, Illinois 60601 (312) 443-3200
(312) 861-2000
Greg A. Danilow
Counsel for Allstate Corporation Stephen A. Radin
WEIL, GOTSHAL & MANGESLLP
767 Fifth Avenue

New York, NY 10153
(212) 310-8000

Counsdl for Individual Defendants

15



Case 1:08-cv-00423 Document 18  Filed 04/25/2008 Page 17 of 17

CERTIFICATE OF SERVICE
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electronically filed the foregoing Memorandum in Support of Defendants’ Motion to Dismiss
For Failureto Adequately Plead Demand Futility with the Clerk of Court using the CM/ECF
system which sent notification of such filingsto all counsel of record.
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First District Court of Appeal Case Docket

Case Number: 1D08-275

Final Administrative Other Notice

Allstate Floridian Insurance Company, et al. vs. Office of Insurance Regulation

Lower Tribunal Case(s): 91774-07, 91775-07, 91777-07, 91778-07, 91779-07, 91780-07,
91781-07, 91786-07, 91787-07, 91788-07

04/25/2008 12:46

http://199.242.69.70/pls/ds/ds_docket

Date
Docketed |Description Date Due|Filed By Notes
01/17/2008 [Case Filing Fee : Radey, Thomas, Yon, Clark
01/17/2008 |order appealed final
01/17/2008 |Notice of Filing David Yon 0315052 order appealed (3 volumes in box
vault)
01/17/2008 [Notice of Appeal Harry O. Thomas 0195097
Filed
01/17/2008 |Miscellaneous Motion Elizabeth Mcarthur see amnd motion---emergency mo
0354491 for immediate relief from immediate
final order suspending licenses
01/18/2008 |Administrative /
Acknowledgement
letter
01/18/2008 |Miscellaneous Motion Elizabeth Mcarthur amended emergency mo for
0354491 immediate relief
01/18/2008 |Appendix to corr mo for immediate relief AA
Elizabeth Mcarthur 0354491
01/18/2008 |Grant Miscellaneous Appellants' emergency motion for
Motion-79 immediate relief from immediate
final order suspending licenses filed
January 17, 2008, is granted. The
January 17, 2008, Immediate Final
Order issued by the Office of
Insurance Regulation is stayed
pending further order of this court.
Appellee shall show cause within 10
days of the date of this order why the
stay should not remain in effect
pending a final disposition on the
merits of the appeal.
01/23/2008 [Motion To File filed by James Felman & Katherine
Amicus Curi. Brief Yanes
01/23/2008 |RESPONSE Steve Parton, G.C. DFS-ir
01/23/2008 [Appendix to response AE Steve Parton, G.C.
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DFS-ir

01/25/2008 |Notice

of National Association of
Professional Allstate Agents, Inc.
regarding parties' positions on mo for
leave to file of AC - filed by James
Felman & Katherine Yanes and Dirk
Beamer

01/30/2008 |Grant Expediting-77

The motion for leave to file brief of
amicus curiae in support of
appellants' emergency motion, filed
by the National Association of
Professional Allstate Agents, Inc., on
January 23, 2008, is denied. The stay
previously imposed by this court
shall remain in effect pending a final
disposition on the merits of this
appeal. On the court's own motion,
this proceeding is hereby expedited.
The clerk of the lower tribunal shall
file the index and record on appeal
within 15 days of the date of this
order. The initial brief shall be filed
within 10 days thereafter. The
answer brief shall be filed within 10
days thereafter and the reply brief
shall be filed within 5 days
thereafter. No requests for extensions
of time will be granted absent a
showing of emergency
circumstances.

01/30/2008 |Deny Amicus Curiae
Brief-11B

The motion for leave to file brief of
amicus curiae in support of
appellants' emergency motion, filed
by the National Association of
Professional Allstate Agents, Inc., on
January 23, 2008, is denied. The stay
previously imposed by this court
shall remain in effect pending a final
disposition on the merits of this
appeal. On the court's own motion,
this proceeding is hereby expedited.
The clerk of the lower tribunal shall
file the index and record on appeal
within 15 days of the date of this
order. The initial brief shall be filed
within 10 days thereafter. The
answer brief shall be filed within 10
days thereafter and the reply brief
shall be filed within 5 days
thereafter. No requests for extensions
of time will be granted absent a
showing of emergency
circumstances.

02/07/2008 |Docketing Statement

AA Harry O. Thomas 0195097

02/14/2008 |[Received Records

7 volumes & index in box vault

02/22/2008 |Initial Brief on Merits
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0354491
03/03/2008 |Docketing Statement AE Anoush A. Brangaccio, A.G.C.
0005126
03/03/2008 |Appellee's Answer Susan Dawson 0076848 Copy in B Directory
Brief
03/10/2008 {Appellant's Reply Elizabeth Mcarthur Copy in B Directory
Brief 0354491
04/04/2008 |Affirmed - Authored Stay is lifted
Opinion
04/07/2008 [Motion For Susan Dawson 0076848
Clarification
04/08/2008 |RESPONSE Elizabeth Mcarthur to mo for clarification
0354491
04/08/2008 |Grant Clarification-78 After considering Appellee's Motion
for Clarification, and Appellants'
Response thereto, the Motion for
Clarification is GRANTED. Due to
the expedited nature of this appeal,
any motion for rehearing, rehearing
en banc, clarification, and/or
certification must be filed by 5:00
p.m. on April 14, 2008, and any
response thereto must be filed by
5:00 p.m. on April 16, 2008. This
Court's April 4, 2008 opinion lifting
the stay will not become final until
the time for filing a motion for
rehearing expires, and the disposition
thereof, if filed.
04/11/2008 [Motion To File David Yon 0315052
Supplemental Record
04/14/2008 |RESPONSE Anoush A. Brangaccio, in oppo to mo supp rec (NOTED)
A.G.C. 0005126
04/14/2008 |Miscellaneous Motion mo leave to appear AC in supp of
apInt mo reh, reh en banc, cert - filed
by Roy Young & William Large
04/14/2008 |Motion for David Yon 0315052
Rehearing / Rehearing
En Banc
04/16/2008 |RESPONSE Susan Dawson 0076848 to reh, reh en banc & cert NOTED)
04/17/2008 |OBJECTION Anoush A. Brangaccio, to AC brf (NOTED)
A.G.C. 0005126
j04/21/2008 |NOTICE OF NOTICE OF DISCRETN.
DISCRETN. JURISDICTN
JURISDICTN
04/21/2008 |Deny Motion to "WITHDRAWN?" See order of
Supplement the 4/21/2008
Record-30F
04/21/2008 |Deny Appeliant's "WITHDRAWN" See order of
Motion for 4/21/2008; reh en banc &
Rehearing-56A certification
04/21/2008 {Deny Miscellaneous "WITHDRAWN" See order of
Motion-79A 4/21/2008; mot for leave to appear as
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amici curiae in support of appellant's
mot for reh, reh en banc &
certification

04/21/2008 |Miscellaneous Order-
200

court's order issued earlier this date
denying appellant's mot to
supplement the record, and
appellant's motion for rehearing,
rehearing en banc and certification,
and motion for leave to appear as
amici curiae in support of appellant's
motion for rehearing, rehearing
enbanc and certification; is
withdrawn as it was issued due to
clerical error.

04/22/2008 |Review Sent to NOTICE OF DISCRETN.
Supreme Court JURISDICTN
04/23/2008 |Notice David Yon 0315052 of filing
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EX-3.(I) 2 207-13600_2ex3di.htm EX-3.(I)
Exhibit 3(i)

RESTATED CERTIFICATE OF INCORPORATION
OF
THE ALLSTATE CORPORATION

The Allstate Corporation, a corporation organized and existing under the laws of the State of Delaware,
hereby certifies as follows:

1. The name of the corporation is The Allstate Corporation. The Allstate Corporation was originally
incorporated under the same name. The original Certificate of Incorporation of the corporation was filed with the
Secretary of State of the State of Delaware on November 5, 1992.

2. This Restated Certificate of Incorporation was duly adopted in accordance with Section 245 of the
General Corporation Law of the State of Delaware. Pursuant to Section 245 of the General Corporation Law of the
State of Delaware, this Restated Certificate of Incorporation only restates and integrates and does not further amend
the provisions of the Restated Certificate of Incorporation of this corporation as heretofore amended or
supplemented. There is no discrepancy between the provisions of the Restated Certificate of Incorporation of this
corporation as heretofore amended or supplemented and the provisions of this Restated Certificate of Incorporation.

3. The text of the Restated Certificate of Incorporation as heretofore amended or supplemented is
hereby restated to read in its entirety as follows:

“RESTATED CERTIFICATE OF INCORPORATION

OF
THE ALLSTATE CORPORATION
ARTICLE FIRST
The name of the corporation is The Allstate Corporation.
ARTICLE SECOND
The address of the corporation’s registered office in the State of Delaware is Corporation Trust Center,

1209 Orange Street in the City of Wilmington, County of New Castle. The name of its registered agent at such
address is The Corporation Trust Company.

http://www.sec.gov/Archives/edgar/data/899051/000110465907041440/a07-13600... 4/25/2008
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ARTICLE THIRD

The nature of the business or purposes to be conducted or promoted is to engage in any lawful act or
activity for which corporations may be organized under the General Corporation Law of the State of Delaware.

ARTICLE FOURTH

The total number of shares which the corporation shall have authority to issue shall be 2,025,000,000,
divided into two classes, namely: 25,000,000 shares of Preferred Stock, par value $1.00 per share (“Preferred
Stock”), and 2,000,000,000 shares of Common Stock, par value $.01 per share (“Common Stock”).

The number of authorized shares of Preferred Stock and Common Stock may be increased or decreased
(but not below the number of shares thereof outstanding) by the affirmative vote of the holders of a majority of the
stock of the corporation entitled to vote with respect to such matter without any class vote required by the General
Corporation Law of the State of Delaware.

The designation, relative rights, preferences and limitations of the shares of each class, the authority of the
board of directors of the corporation to establish and to designate series of the Preferred Stock and to fix the
variations in the relative rights, preferences and limitations as between such series, and the relative rights,
preferences and limitations of each such series, shall be as follows:

1. Preferred Stock.

(@) The board of directors of the corporation is authorized, subject to the limitation prescribed by law and
the provisions of this Section 1 of this Article FOURTH, to provide for the issuance of the Preferred Stock in series,
to establish or change the number of shares to be included in each such series and to fix the designation, relative
rights, preferences and limitations of the shares of each such series. The authority of the board of directors of the
corporation with respect to each series shall include, but not be limited to, determination of the following:

(i)  the number of shares constituting that series and the distinctive designation of that series;

(i)  the dividend rate or rates on the shares of that series and/or the method of determining such rate
or rates, whether dividends shall be cumulative, and if so, from which date or dates;

(iii)  whether and to what extent the shares of that series shall have voting rights in addition to the
voting rights provided by law, which might include the right to elect a specified number of
directors in any case or if dividends on such series were not paid for a specified period of time;

http://www.sec.gov/Archives/edgar/data/899051/000110465907041440/a07-13600... 4/25/2008



Case 1:08-cv-00423 Document 18-3  Filed 04/25/2008 Page 48883 of3

(iv)  whether the shares of that series shall be convertible into shares of stock of any other series or
class, and, if so, the terms and conditions of such conversion, including the price or prices or the
rate or rates of conversion and the terms of adjustment thereof;

(v)  whether or not the shares of that series shall be redeemable, and, if so, the terms and conditions
of such redemption, including the date or dates upon or after which they shall be redeemable and
the amount per share payable in case of redemption, which amount may vary under different
conditions and at different redemption dates;

(vi) therights of the shares of that series in the event of voluntary or involuntary liquidation,
dissolution or winding up of the corporation;

(vii) the obligation, if any, of the corporation to retire shares of that series pursuant to a sinking fund;
and

(viii) any other relative rights, preferences and limitations of the Series.

(b)  Subject to the designations, relative rights, preferences and limitations provided pursuant to
Subsection 1(a) of this Article FOURTH, each share of Preferred Stock of a series shall be of equal rank with each
other share of Preferred Stock of such series.

2. Common Stock.

(a) Dividends. Subject to the express terms of the Preferred Stock outstanding from time to time, such
dividend or distribution as may be determined by the board of directors of the corporation may from time to time be

declared and paid or made upon the Common Stock out of any source at the time lawfully available for the payment
of dividends.

(b) Voting. Except as otherwise provided by law, each share of Common Stock shall entitle the holder
thereof to one vote in any matter which is submitted to a vote of the holders of shares of Common Stock of the
corporation.

() Liquidation. The holders of Common Stock shall be entitled to share ratably upon any liquidation,
dissolution or winding up of the affairs of the corporation (voluntary or involuntary) in all assets of the corporation,
if any, remaining after payment in full to the holders of Preferred Stock of the preferential amounts, if any, to which
they are entitled. Neither the consolidation nor the merger of the corporation with or into any other corporation or
corporations, nor a reorganization of the corporation alone, nor the sale or transfer by the corporation of all or any
part of its assets, shall be deemed to be a liquidation, dissolution or winding up of the corporation for the purposes
of this subparagraph (2)(c).

3. General Provision with Respect to All Classes of Stock; Issuance of Stock.

Shares of capital stock of the corporation may be issued by the corporation from time to time in such
amounts and proportions and for such consideration (not less than the par value thereof in the case of capital stock
having par value) as may be fixed and determined from time to time by the board of directors and as shall be
permitted by law.

http://www.sec.gov/Archives/edgar/data/899051/000110465907041440/a07-13600... 4/25/2008
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ARTICLE FIFTH
The corporation is to have perpetual existence.

ARTICLE SIXTH

In furtherance and not in limitation of the power conferred by statute, the board of directors of the
corporation is expressly authorized to adopt, amend or repeal the bylaws of the corporation. The stockholders may
adopt, amend or repeal bylaws of the corporation only upon the affirmative vote of the holders of not less than a
majority of the total number of votes entitled to be cast generally in the election of directors.

ARTICLE SEVENTH

Meetings of stockholders may be held within or without the State of Delaware, as the bylaws of the
corporation may provide. The books of the corporation may be kept outside the State of Delaware at such place or
places as may be designated from time to time by the board of directors or in the bylaws of the corporation. Election
of directors need not be by written ballot unless the bylaws of the corporation so provide.

Any action required or permitted to be taken by the holders of any class or series of stock of the corporation
entitled to vote generally in the election of directors may be taken only by vote at an annual or special meeting at
which such action may be taken and may not be taken by written consent.

No director may be removed, with or without cause, by the stockholders except by the affirmative vote of
holders of not less than a majority of the total number of votes entitled to be cast at an election of such director;
provided, however, that, whenever the holders of any class or series of Preferred Stock issued pursuant to ARTICLE
FOURTH, Section [ hereof, are entitled, by the terms of such class or series of Preferred Stock, voting separately by
class or series to elect one or more directors, the provisions of the preceding clause of this sentence shall not apply
with respect to such directors if the terms of such class or series of Preferred Stock expressly provide otherwise.

ARTICLE EIGHTH

To the fullest extent permitted by the General Corporation Law of the State of Delaware as the same exists
or may hereafter be amended, a director of the corporation shall not be personally liable to the corporation or its
stockholders for monetary damages for a breach of fiduciary duty as a director. Any repeal or modification of this
ARTICLE EIGHTH shall not adversely affect any right or protection of a director of the corporation existing at the
time of such repeal or modification.

ARTICLE NINTH

The corporation expressly elects to be governed by Section 203 of the General Corporation Law of the
State of Delaware.

http://www.sec.gov/Archives/edgar/data/899051/000110465907041440/a07-13600... 4/25/2008
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ARTICLE TENTH

The corporation reserves the right to amend, alter, change or repeal any provision contained in this
certificate of incorporation in the manner now or hereafter prescribed herein and by the laws of the State of
Delaware, and all rights conferred upon stockholders herein are granted subject to this reservation.”

IN WITNESS WHEREOF, the corporation has caused this Restated Certificate of Incorporation to be
signed by its Deputy General Counsel and by its Secretary on this 16th day of May, 2007.

THE ALLSTATE CORPORATION

By: /s/ Mary J. McGinn
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