INTHEUNITED STATES DISTRICT COURT
FORTHE SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

_________________________________ X
THOMASC. and PAM ELA M cINTOSH,
Plaintiffs, : CIVIL ACTION NO. 1:06-CV-
1080-LTS-RHW
- against -
STATE FARM FIRE & CASUALTY CO. and :
FORENSC ANALYSS & ENGINEERING
CO., e d.,
Defendants :
_________________________________ X

STATEFARM’S REPLY TO THE SCRUGGSES’ AND PLAINTIFFS’
RESPONSES TO MOTIONSTO COMPEL (RE: DOCS. 1239 & 1240)

The Scruggses, through their counse’ s | etter response dated July 30, 2008, atached hereto as Ex.
1, “inform the Court that [they] vigorously gpposethe rdief requested” by Stae Farm in its motionsto
compe (Docs. 1239 & 1240). Plaintiffs, through their counsd’s letter response dated July 30, 2008,
attached hereto as Ex. 2, echo some of the Scruggses' arguments and assert others that paently ignore
both the prior motion practice leading up to the Scruggses’ depositions and this Court’s prior Orders
rdated thereto. The Scruggses’ and Plaintiffs’ assertions are without foundation and misguided on
multiplelevels. Sate Farm will address them in the order they gppear in their responses.

State Farm’s Requests for Expedited Briefing and Relief

The Scruggses erroneously assert tha there is “no support” for Sae Fam's request for
expedited relief and that “ State Farm has not requested an expedited briefing schedule ....” Ex. 1 a 1.

Eirst, Sate Farm explained the reasons for its request for expedited relief — i.e., those associated
with the impending incarceration of the Scruggses, see Doc. 1239 & 6, 1 8-9; Doc. 1240 & 6, 1 89 —
as this Court recognized when it noted that “ Sate Farm is attempting to conclude the depositions with

dispatch since both Richard and Zachary Scruggs are scheduled to soon report to federa correctiona



institutions to begn servingtheir sentences for the crimes to which each has pled quilty,” July 29 Order
(Doc. 1238) at 1, and that “ State Farm advised it filed the pleadings as emergency motions as it desires
to conclude the depositions before the deponents report to federa correctiond institutions to begn
serving therr sentence” July 24, 2008 Order (Doc. 1231) a 1. The Scruggses assertion, which
Plaintiffs join, that there is “no factua support for this clam,” Ex. 1 a 2, because Fed. R. Civ. P.
30(a)(2)(B) “ dlow[s] depositions to betaken in prison,” id., see Ex. 2 a 1, completely misses the point.
Thisissueis not whether it is possible to take depositions in prison, but whether the ability to do so will
beddayed. It will. Unfortunately, deay sacked upon more delay seems to bethe Scruggses’ objective.

Second, State Farm requested an expedited briefing schedule, as expressly sd forth in Mr.
M ullen’s affidavit, see Doc. 1239-3 a 2, 1 5-6; Doc. 1240-3 at 2, 1 5-6, which the Scruggses have
reed. See Ex. 1 a 2 (addressing”“Mr. Mullen’s current affidavit™).

The Scruggses' Complaints of Delay, Lack of Specificity, and Lack of Case Law Are Mispl aced

Incredibly, the Scruggses have the temerity to suggest that “ Sae Fam’'s mation represent its
first communication of any detail to the Scruggses of its complaints regarding the depositions, degite
having a week to do so in the case of Zach Scruggs, and nearly as long for Richard Scruggs.” Id. a 1.
On July 22, 2008 — one day after Zach Scruggs’ deposition and the day of Richard Scruggs’ deposition
— State Farm sought emergent relief to file its motions to compe the Scruggses under a temporary
interim sed, pending the Scruggses’ yet-to-be-filed motion to sed ther depositions and the Court’s
ruling thereon. See Docs. 1228 & 1229. Sate Farm could not simply file its motionsto compe dueto
the agreement that the Scruggses sought and which was gven to them as a courtesy. They should not
now be heard to complain.

Despite the Scruggses’ feigned protesations of the lack of “ goecifics,” Ex. 1 a 2, or the lack of
discussion of “every singe question addressed to them,” id., or the clam tha State Farm has

“insufficiently identified its objections to the Scruggses’ invocation of objections and privileges,” id.,



the reasons for those motions are patently obvious and inductably clear from Sate Farm's papers.
Beyond gating their names, the Scruggses refused to answer any questions based on the indiscriminate
assertions of putaive privileges, as shown in question after question on the attached transcriptsthat were
expressly incorporated intothe motions. See, e.g., Doc. 1239 a 1, 3-6, 11, 4-8; Doc. 1240 a 1, 3-6, 11
1, 4-8. Long before the depositions began, this Court “ caution[ed] counsd that claims of privilege will
be subjected to close scrutiny.” Oct. 1, 2007 Order (Doc. 563) at 3. Nether the Scruggses nor Plaintiffs
have met their burden of satisfying the elements of each privilege they asserted, many of which ran
squarely counter to theprior rulings of this Court. See, e.g., Doc. 1239 at 1, 3-6, 11 1, 4-7; Doc. 1240 at
1, 3-6, 111, 4-7. Ther current complaints gpear to be nathing more than make-weight arguments
interposed for purposes of unnecessary delay, harassment, and needless expense.

So, too, Sate Farm's request for a certification concerning the completeness of the Scruggses’
Court ordered document production is motivated by the Scruggses’ misplaced attempt to claw back
documents as “inadvertently” produced, even though this Court ordered their production. It is aso
supported by the certification-by-signing requirement of Fed. R. Civ. P. 26(g)(1)(A), under which
signing “certifies that to the best of the person’s knowledge, information, and beief formed after
reasonably inquiry” the disclosure is “ complete and correct as of the time it is made,” and it is dso
supported by this Court’s inherent authority to enforce its orders. For thefurther convenience of the
Court in connection with these motions, attached hereto as Group Exhibit 3 are the exhibits marked at
the depasition of Zach Scruggs other than its Exhibit 14 and attached hereto as Group Exhibit 4 are the
exhibits marked at the deposition of Richard Scruggs other than its Exhibit 18.

The Scruggses’ complaint that “ Sae Farm cites little caselaw,” Ex. 1 & 2 —whilethey cite none
— gosses over Sae Farm's invocation of specific Federa Rules and diminishes or overlooks the

repeated citations of this Court’s prior Opinions and Orders, which are not only case law, but are dso



thelaw of this case. Further, the Scruggses' naked assertion that “ State Farm misrepresents the Court’s
prior rulings as to the scope of the document production,” id., is false.

The Scope of the Depositions

Whilethe Scruggses ironicaly and vaguely aludeto “the supposed scope of the depositions,” EX.
1a 2 —the* supposed scope’ concerningtheir imagned limitation — Plaintiffs expressly but erroneously
assert tha “the court properly restricted thetopics for the depositionto the Scruggses’ reationships with
the media, third party witnesses, and the dlegedly improper acquisition of certain documents,” Ex. 2 at 1,
and that “the topics of the deposition had been severdly limited by the Court ....” Id. & 2. Those
citation-free assertions are wrong and are fashioned out of whole cloth. Nothingin any of this Court’s
prior Ordersplaced any restrictions on the scope of the dgpositions. See Dec. 11, 2007 Order (Doc. 911),
aff d in relevant part, vacated in part, Jan. 9, 2008 Order (Doc. 988); M ay 13, 2008 Order (Doc. 1194),
aff’ d, June 20, 2008 Opinion and Order (Docs. 1211, 1212). Nor did the questions put to the Scruggses
veer significantly from the scope of documents produced. The questions were dmost completely
connected to those subjects and norma follow through, had answers been gven. But, as explained
more fully below, even that is beside the point.

First, Plaintiffs’ motion for a protective order/motion to quash the Scruggses’ deposition was
“denied” by this Court’s December 11, 2007 Order, see Doc. 911 a 6 (emphasis added), which —
following objections filed by Plaintiffs and the Scruggses — Judge Senter “AFFIRMED as to the
dlowance of the Scruggses’ depositions” by the Court’s January 9, 2008 Order, see Doc. 988 a 2
(emphasis in orignal). Not one word in those Orders redricted the tapics for the depositions of the
Scruggses, nor was any such relief sought in the underlying motions for protective order/to quash.

Plaintiffs’ and the Scruggses' subseguent motions to quash were prompted by document requests
in the subpoenas duces tecum served on the Scruggses. See, e.g., May 15, 2008 Order (Doc. 1194) at 1.

While this Court made clear that “the Defendants can certainly question the Scruggses” about certain



areas as to which this Court quashed the document requests, seeid. a 9, nothing in that Order limited
the scope of the depositions. So, too, while Judge Senter, in affirmingthis Court’s rulingin the wake of
the Scruggses’ objections, see June 20, 2008 Opinion and Order (Docs. 1211, 1212), noted that privilege
assertions would nat “insulate the Scruggses from gving testimony” on certain topics, Doc. 1211 at 1,
“[n]or does the Scruggses’ withdrawa as counsd for the plaintiffs make them immune from giving
testimony about these documents,” id. a 2, nothing in that Opinion or its corresponding Order limited
the scope of the depositions.

Second, and importantly, in the objections tha the Scruggses filed to the May 15, 2008 Order,
they explicitly argued that “[a]t the very least, if the Court affirms any part of the M agstrate Judge s
Order, it should limit the scope of produdion, and of any depostions that may be taken of the
producing witnesses, to the chain-of-cugtody question only —the sole basis for which Sate Farm now
argues that these non-parties should be forced to produce the requested documents.” Doc. 1205 a 4
(emphasis added). Despite having made the precise argument, without avail, that Plaintiffs and the
Scruggses now seek to resurrect, the Court declined to accept it, and held that “[t]he Scruggses
objections will be overruled, and the order of the magstrate judge will, in all respects, be afirmed.”
June 20, 2008 Opinion (Doc. 1211) at 4.

Despite dl of the prior motions for aprotective order/to quash filed by Plaintiffs, the Scruggses,
and the Rigsbys, and the serid Orders from this Court concerning the depositions of the Scruggses,
Plaintiffs now proceed as if they arewritingon a clean slate and assert that they “intend to fileaM otion
for a Protective Order that ... limit[s] the scope of the depaosition.” Ex. 2 a 2. Plaintiffs nat only take
multiple bites of the apple, they adso seem intent on churning it into sauce. Plaintiffs, as well as the
Scruggses, have dready filed multiple motions for a protective order and have dready had a full, fair,
and complete opportunity to be heard. Not only did they have the opportunity to raise these same

arguments, but these same arguments have aso been raised and overruled. They are not entitled to a



“do-over.” The prior rulings are the law of this case, made after the expenditure of considerable time
and resources by dl interested persons and by this Court.

While Plaintiffs assert their private view as to the scope of permissible discovery, the rules
provide a broad standard: “Parties may obtain discovery regarding any nonprivileged matter that is
relevant to any party’s clam or defense’ and “ Redevant information need not be admissible at the time
of trid if the discovery gopears reasonably calculated to lead to the discovery of admissible evidence.”
Fed. R. Civ. P. 26(b)(1). Though Plantiffs disagree with the subject of some quegions, Sate Fam
proceeded in good faith and well in conformity with therules. Nor wasitstask made any easier by the
erection of the Scruggses’ stonewall, joined in from time to time by Plaintiffs, which forced Sate Farm
to ask multiple lines of questions without recelving a sind e substantive answer over the course of two
days of depositions, which did violence to the prior Orders of this Court and made a mockery of the
deposition process.

The solution to deding with divergent views over the subject of the questions is a simple and
familiar one. These depositions should be taken and completed in accordance with the same rules that
govern dl depositions: “ An objection at the time of the examination — whether to evidence, to a party’s
conduct, to the officer’s qudifications, to the manner of taking the degposition, or to any other agpect of
the deposition — must be nated on the record, but the depostion gill proceeds the tesimony is taken
subject to any objection.” Fed. R. Civ. P. 30(c)(2) (emphasis added). Alternatively, while a departure
from standard practice, a follow-up degoosition can be conducted before a judicid officer. It is beyond
serious dispute that the rules are designed to minimize delay and cost and “should be construed and
administered to securethe just, speedy, and inexpensive determination of every action and proceeding.”
Fed. R. Civ. P. 1. Yet, Plantiffs and the Scruggses seek to gonewall, delay, disregard the rules, ignore
and flout the prior Orders of this Court, and again raise the same objections that have dready been

briefed, considered, and overruled. Ther attemptsto do so should swiftly be brought to an end.



Third, it is axiomatic that thelist of documents one seeks from awitness does not limit the scope
of the quedioning a a deposition. It is similarly axiomatic that there are different considerations of
undue burden or expense that go into the evauation of making, quashing, or modifying a document
request under Fed. R. Civ. P. 45(c)(1) and 45(3)(A)(iv) than those that go into gving an answer to a
guestion a adeposition. The atempt to suggest some sort of discovery equivaenceis afaseone.

For dl the foregoing reasons, and the reasons set forth in Sate Farm’s motions to compd, the
motions should be granted in their entirety .
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