IN THE CIRCUIT COURT OF THE FIRST FlI L R
JUDICIAL DISTRICT OF HINDS COUNTY ~ JUN 11 2007
STATE OF MISSISSIPPI 5 ARBARA BUNN, GIEUIT ELERK
.} &

JIM HOOD, ATTORNEY GENERAL FOR
THE STATE OF MISSISSIPP], ex rel. THE _ : _
STATE OF MISSISSIPPI - PLAINTIFF

VERSUS CIVIL ACTION NO. 2%7’0 7*’566) '

STATE FARM FIRE AND CASUALTY | .
COMPANY DEFENDANT

COMPILAINT

COMES NOW Jim Hood, in his official capacity as Attorney General fbr the State of
Mississippi, ex rel. the State of Mississippi, plaintiff, and files this Complaint against State
Farm Fire and Casualty Company, defendant, for breach of confract, bad faith breach of
contract, breach of duty of good faith and fair deaiing, compensatory damages, exemplary
damages, attorneys’ fees, and costs, and in suppoﬁ‘thereof would respectfully show unto the
Court the following:

PARTIES

1. Plaintiff, Jim Hood, is the: duly elected Attorney General of the State of
Mississippi. He brings this action on behalf of the State in parens patrige to redress a quasi-
sovereign inierest for the breach of a contract, and other relief, entered into by State Farm
Fire and Casualty Company with the Attorney General and fo redress the injury to the

physical and economic well being of certain residents of the State of Mississippi residing in



Hancock, Harrison; and Jackson Counﬁes, Mississippi, who constitute a substantial segmént
of the population of the State of Mississippi.

2. State Farm Fire and Casualty Cémpany (“State Farm™), defendant herein, is a
corporation created, organized, and existing under the laws of the State of Ilinois with its
principal office and place of business located at One State Farm Plaza, Bloomington, Illinois
61710-0001. |

JURISDICTION

3. This Court has jurisdiction over the subject matter herein pursuant to Article
V1, Section 156 of the Mississippi Constitution of 1890 and Miss. CODE ANN. § 9-7-81.

4. This Court has in personam jurisdiction over State Farm in that State Farm is
a corporation engaged in the insurance business in the State of Mississippi a;nd licensed to
do business therein by the Mississippi Insurance Department (“MID”). Further, State Farm
has appointed as its agent for service of process in Mississippi, William E. Penna, 108_0 River’
Qaks Drive, Suite B-10, Flowood, Mississippi 39232-7644, upon whom process for State
Farm may be served in the State of Mississippi.

5. This action is brought under the common law of the State of Mississippi by the
Aﬁomey General as an agency of the State of Mississippi. The State is thus not a “citizen”
for purposes of conferring federal diversity jurisdilction. Plaintiff does not seek any relief

‘whatsoever under any federal étatutes, laws, or regulations; thus, no federal question

jurisdiction exists.



- VENUE

6. Venue of this action is p:operly laid in Hinds County, Mississippi, pursuant to
the provisions of Miss. CODE ANN. § 11-11-3 in that the contract which is the subject of this
suit and upon which the plaintiff sues was negotiated and entered into in Hinds County,
Mississippi, and in which county a substantial act or omission giving rise to this action
occurre-d,' consisting of the breach by State Farm of tﬁe contract entered into with the
Attornéy General for the benefit of the third party beneficiaries of the Attorney General’s
contract with State Farﬁn. |

STATEMENT OF FACTS

7. On August 29, 2005, Hurricane Katrina struck the Mississippi Gulf Coast
causing. widespread damage and destruction in the Mississippi counties of Hancock,
Harrison, and J ackson.

8. Numerous Mississippi property ownérs in said counties suffered various
degrees of property loss, damage, and destruction as aresult of the hurricane winds and storm
surge brbught about by Hurricane Katrina.

9. Many of the property oWners who suffered losses as a result of Hurricane
Katrina carried property and casualty insurance coverage with State Farm.
10.  Inresponse to the thousands of claims filed against if, State Farm asserted an

interpretation of its policy language which excluded any liability for damage loss caused by



water based in large part upon an anti-concurrent causation clause in each of its policies
issued to insure the property owners.in the three affected counties.

11.  Asaresult of State Farm’s interpretation of its policy provisions which had the
effect of illegally and improperly denying coverage to thousands of policyholders for the
losses they sustained, the Attorney General filed suit on September 15, 2005, against State
Farm and other similarly situated defendants in the Chancery Court of the First Judicial
District of Hinds CountSI, Mississippi (hereinafter “state court litigation™) seeking to have
certain provisions in the said insurance policies declared void as being against public policy
and/or ambiguous and/or unconscionable and/or in violation of the Mississippi Consumer
Protection Act and to enjoin the enforcement of such provisions. A true and correct copy of
said Complaint is attached hereto, marked “Exhibit A,” and made a part hereof by reference
the same as if fully copied herein.

12.  On January 23, 2007, State Farm and the Attorney General entered into a
Settlement Agreement of the state court litigation for good and valuable considerations,
which Agreement is attached hereto, marked “Exhibit B,” and made a part hereof the same
as if fully copied herein in words and figures, requiring, infer alia, State Farm to establish
an administrative précedure to re-evaluate claims of the affected State Farm policyholders
in Hancock, Harrison, and Jackson Counties with policies in effect on August 29, 2005,
which (a) would *“. . . establish an orderly, fair, and iarompt resolution of claims” and (b)

would be submitted to the United States District Court for the Southern District of



Mississippt for approval based upon criteria and guidelines approved by the said Federal
Court [Agreement, § IIT].

13, In connection with said Agreement, State Farm further agreed that in the re-
evaluation process it would make initial offers on claims for foundation or pier-only sites
(“slab” claims), that would be no less than ﬁfty percent (50%) of the structural policy limits
and to pay not .less than fifty million dollars ($50,000,000.00) in the aggregate to those
participéting in the settlement process.

14.  The Attorney General, in consideration of the éontractual undertakings of State
Farm, dismissed with prejudice on January 23, 2007, the claims against State Farm asserted
in the state court litigation. A true and correct copy of the Final Order of Dismissal as to
State Farm Fire and Casualty Company is attached hereto, marked “Exhibit C,” and made a
part hereof the same as if fully copied herein in words and figures.

15.  On January 24, 2007, pursuant to the state court Settlement Agreement, State
Farm presented to the 'United States District Court for the Southern District of Mississippi,
a proposed Class Action Seftlement Agreement which purported to establish the
administrative re-evaluation procedure, criteria, and guidelines called for in the Settlement
Agreement with the Attorney General for review and approval by the Federal Court. A true
and correct copy of State Férm’s proposed Class Action Settlemént Agreément is attached

hereto, marked “Exhibit ID,” and made a part hereof by reference.



16. The prbposal submitted, however, failed to comply with the terms of State
IFarm’s contractﬁal undertaking in the Agreement it entered into with the Attorney General
in that, while it did propose an administrative procedure for the re-evaluation of claims, fhe
procedure proposed was not fair to policyholders, was ambiguous, confusing and did not
offer a realistic prospect of bringing a fair, orderly or prompt resolution of claims.

17.  OnJanuary 26, 2007, the United Statés District Court for the Southern District
of Mississippi entered an Order rejecting the proposed Class Action Seftlement Agreement
for reasons specifically enumerated and set out in its Order. A true and correct ‘copy of said
Order is attached hereto, marked “Exhibit 1, and made a part hereof by reference the same
as if fully copied herein. In particular, the District Judge, in rejecting State Farm’s and
putative class counsel’s proposed Class Aétion Settlement Agreement, concluded that “In the
absence of substantially more information . . . I am unable to say . . . that the proposed
- settlement estaﬁlishes a procedure that is fair, just, balanced, or reasonable.”

~ 18. Subsequent to the Order of the United States District Court for the Southern
District of Mississippi denying State Farm’s Motion for Preliminary Approval of Proposed
Class Action Settlement, the Attorney General repeatedly called upon State Farm to modify,
re-negotiate, and/or re-submit a revised Class Action Settlement Agreement incorporating
an administrative procedure to re-evaluate claims of the State Farm policyhollders by
establishing an orderly, fajr, and prompt resolution of claims to be approved by the United

States District Court.



19.  Notwithstanding the District Court’s invitation to State Farm and the putative
class plaintiffs to submit a revised Class Action Settlement Agreement to it which would
enable the District Court to approve the Class Action Séttiement, State Farm, for no
iegitima‘{é or justifiable reason, refused to do so, thereby failing to live sz to the terms of the
S_tate Farm - Attorney General contract,

20.  Inagood faith effort to aid State Farm in the establishrﬁent of an orderly, fair,
and prompt resolution of claims which would meet the concerns of the United States Distriét
Court for the Southern District of Mississippi, the Attorney General sought, on February 22,
2007, to intervene in the proposed Class Action Settlement action for the limited purpose of |
enforcing his state court Seftlement Agreement with State Farm. A true and correct copy of
said Motion is attached hereto, marked “Exhibit F,” and made. a part hereof by reference the |
same as if fully copied herein in words and figures. Rather than supporting the Attorney
Generall’s effort to intervene in the federal court 1itigation in order to aid in the establishment
of aﬁ orderly, fair, and prompt resolution of claims which could be approved by the federal
court, State Fafm opposed the Attorney General’s Motion to Intervene, thereby further
breaching the terms of the State Farm - Attorney General Agreement. A true ana correct
copy of State Farm’s Response to the Attorney General’s Motion to Intervene is attached
.hereto, marked “Exhibit G,” and made a part hereof the same as if fully copied herein in

words and figures.



21.  The Federal District Court, in an effort to resolve the concerns expressed in its
denial of certification Order, convened and conducted, én February 28, 2007, a hearing on
the unresolved status of the Petition for a Class Action Settlemént_Agreement. The District
Court permitted the Attorney General to appear and address the Court at this hearing prior
to ruling on the Attorney General’s Motion to Intervene. State Farm, by and through its
attorneys, filed and plresented to the bistrict Court at said hearing, its Supplemental
Memorandum in response to the rejection of certification of the Class Action Settlement
Agreement. The substance of State Farm’s presentation was a reiteration of its Petition for
a Class Action Sett]ementAgreément previously rejected by the District Court. The February
28, 2007, hearing concluded with the Distribt Court ltalf(ing the issue of the grant of Class
Action Settlement certification under advisement.

22.  Subsequent to. the adjournment of the'Febrﬁary 28,2007, hearing, the Attorney
General filed a Revised Motion to Intervene in the Class Action, seeking specific
performance by State Farm of its contractual duty to present the District Court with a fair,
balanced, and reasonable class action settlement. A true and correct copy of the Attorney
General’s ‘Revised Motion to Intervene is attached hereto, marked “Exhibit H,” and made a
part hereof the same as if fully copied herein in words and figures.

23.  While the District Court was still holding the issue of class ‘certiﬁcation (as
well as the Attorney General’s Motion to Intervene) under advisement, State Farm settled

with the putative class plaintiffs and sought dismissal of the underlying suit seeking Class



Action Settlemeﬁt status which '(a) killed the effort of the Attorney General to seek
intervention for enforcement of the state court settlément agreement and (b) breached the
State Farm - Attorney General Agreement By willfully and knowingly violating the terms of
the Agreément requiring it to establish an orderly, fair, and prompt resolution of claims to
be submitted to and approved by the United States District Cqurt for the Southern District
of Mississippi based upon criteria and guidelines approved by that Court. In so doing, State
Farm breached the Agreement it entered into with the Attorney General. A true and correct
copy of the district court’s Memorandum Opinion and Order of Dismissal dated April 16,
2007, is attached hereto, marked “Exhibit I,” and made a part hereof the same as if fully
copied herein in words and figures.

24.  Asaresult of the request for dismissal by State Farm, the District Court denied
the Attorney General’s Motion to Intervene in the Class Action, thereby effectively
terminating the Attorney General’s efforts to enforc;:: the Settlement Agreement entered into
on January 23, 2007, with State Farm.

25.  The actions of State Farm in refusing to establish an administrative procedure
for the orderly, fair, and prompt resolution of claims based upon criteria and guidelines
approved .by the United States District Court for the Southern District of Mississippi
constitutes a willful and deliberate breach of its Settlement Agreement with the Attorney

General and was done without any arguable, legitimate, or justifiable basis or reason.



COUNT I
Breach of Contract

26..  The Attorney General hereby adopts and incorporates herein the allegations
contained and set forth in paragraphs 1 through 25 of this Compiairit.

27. 'Subsequent to éntering into the State Farm - Attorney General Agreement, the
Attorney General complied with and performed the conditions imposed upon the Attorney
Genefal in said Agreement on January 23; 2007, by dis1nissing the State Court claims against
State Farm with prejudice,

28.  Notwithstanding its contractual obligations so to do, State Farm has wholly
failed, refused, and neglected to perform the obligations imposed upon it in the Agreement,
while at‘ the same time irealizing the benefit of performancé of the conditions of the
Agreement imposed upon the Attorney General.

29.  Notwithstanding State Farn:i’s breach of the Agreement, as aforesaid, the
Attorney General, before resorting to the courts of this state, sought compliance of the terms
of the Contract imposed upon State Farm. Attached hereto, marked collective “Exhibit J”
are copies of communications between the Attofney General and State Farm memorializing
the breach of the contract, the Attorney General’s.requests thé.t State Farm perform the

contract, and State Farm’s continued refusal to comply.
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- 30.  State Farm has refused to live up to the obligations it undertook in the
Agreement of January 23, 2007, and continues to refuse to perform its obligations under fhe
Agreement.

31.  State Farm is in breach of the Agreement.

COUNT I
Bad Faith Breach of Contract

32.  The Attorney General hereby adopts and incorpofates herein the allegations -
contained and set forth i_n paragraphs 1 through 31 of this Complaint.

33.  StateFarm has intentionally, willfully, and with gross'negligence breached the
express terms of the Agreement with the Attorney General of the State of Mississippi by (a)
failing and refusing to submit to the United States District Court for the Southern District of
Mississippi an administrative procedure to re-evaluate claims of State Farm policyholders
in Hancock, Harrison, and Jackson Counties who had residential or commercial policies in
effect with S_tate Farm on August 29, 2005; (b) failing and refusing to submit to the Court
a procedure consisting of an orderly, fair, and prompt resolution of such claims; and (¢)
failing to submit offers of settlement to said policyholders based upon criteria and guidelines
approved by the United States District Court for the Southern District of Mississippi.

34.  State Farm, acting and/or failing to act as set forth herein, has intentionally and
in bad faith acted with willfulness, malice, gross negligence, and reckless disregard for the

rights of its policyholders as third party beneficiaries to the Agreement between the Attorney
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General and State Farm. Such acts are the equivalent of a breach of State Farfn’s Agreement
with the Attorney General and were done without a legitimate or arguable reason and,
thereby, evince a wantén and reckless disregérd for the rights of the Attorney General and
State Farm’s policyholders, thereby entitling tﬁe Attorney General to recover damages, as
hereinafter set forth.
COUNT Iil
Breach of Duty of Good Faith and Fair Dealing

35.  The Attorney General ﬁereby adopts and incorporates herein the allegations
contained and set forth in péragréphs 1 through 34 of this Complaint.

36. Sfate Farm, upon entering into the Agreement with the Attorney General,
undertook a separate duty of good faith and fair dealing in the performance of its Agreement
with the Attorney General, including the duties of honesty and fairness in the observance of
reasonable commercial standards and the évoidance of decepﬁion and SIl;tbterﬁjge in the
performance of its contract with the Attorney General.

37.  Additionally, State Farm had an identical duty of gbod faith and fair dealing
iﬁ the performancé ofits insurance contracts with its policyholders in Hancock, Harrison, and
Jackson Counties.

38.  State Farm has been, and remains, in breach of the duty of golod faith and fair
dealing in the performance of its contracts with the Attorney General and its policyholders

by deceiving them into believing that it was going to establish an administrative procedure
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| to re-evaluate claims of its policyholders which would provide é.n orderly, fair, and prompt
resolution of claims based upon criteria and guidelines app.roved by the United States District
Court for the Southern District of Mississippi, and by then refusing to establish such a plan
and to even attempt to submit to the United States District Court for the Southern District of
Mississippi the criteria and guidelines for approval by said Court.

CAUSATION

39.  The Attorney General hereby adopts and incqrporates herein the allegations
contained and set forth in paragraphs I through 38 of this Complaint.

40.  As a direct and proximate result of the conduct of State Farm, the State of
Misslissippi and the plaintiffs for whom this actioﬁ is brought have suffered, are suffering,
ahd will continue to suffer damages, as hereinafter set forth,

DAMAGES
A. Compensatory

41.  The persons for whom this suit is brought have been and are being caused to
suffer compensatory damages as a result of State Farm’s breach of the State Farm - Attorney
General Agreement in a sum not less t;han fifty million dollars ($5 0,000,000.00) and not more
than their individual policy limits on their property. | |

42.  In addition, the persons for whom this suit is brought have been and are .being
caused to suffer extra-contractual damages iﬁ a sum to be determined as a result of the

monetary losses they have suffered from the loss of time, comfort, and security in receiving

13-



the proceeds of their insurance coverage for which State Farm agreed to pay upon re-
evaluation of their claims as a result of the breach of the express confract terms and the
| implied covenants of good faith and fair dealing on the part of State Farm.

43.  The Attorney General énd the State of Mississippi have been caused to suffer
consequential conffactual damages consisting of attorneys’ fees and expenses in an amount
to be detefmined by this Court.

B. Exemplary

44, The aforesaid omissions and acts of commission on the part of State Farm in
breaching its Seftlement Agreement with the Attorney General were malicious and grossly
negligent, and evidence a willful, wanton, and reckless disregard for the safety and security
of others, thereby entitling the plaintiffs to an award of punitive damages of and from State
Farm in an amount to be determined sufficient to punish State Farm for its egfegious
condition and deter State Farm and others similarly situated from such conduct in the future,

AD DAMNUM

WHEREFORE, PREMISES CONSIDERED, Jim Hood, Attorney General ofthe State
of Mississippi, acting for the State of Mississippi and Property and Casualty Policyholders
of State Farm Fire and Casualty Company in Hancock, Harrison, and Jackson Counties,
Mississippi, prays for a judgment against State Farm Fire and Casualty Company as follows:

1. Compensatory damages to be held in a court-approved depository for

distribution to Property and Casualty Insurance Policyholders of State Farm Fire and
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Casualty Company in Hancock; Harrison, and “J ackson Counﬁes, Mississippi, in an amount
“sufficient to coinpensate the plaintiffs for the actual compensatory damages sustained by
them in an amount in excess of the minimum jurisdictional limits of this Court; and

2. Consequential damages in an amount sufficient to compensate the plaintiffs
for the losses and damages sustained by them in consequence of the breaches of the expreés
and implied covenants Qf the Agreement by State Farm Fire and Casualty Company in an
amount in excess of the minimum jurisdictional limits of this Court; and

3. Punitive damages in an amount sufficient to punish State Farm Fire and
Casualty Company for its egregious conduct and to deter it and others similarly situated from
~ such conduct in the future; and
4, Attorneys’ fees and expenses; and
5. All costs incurred herein.

il

D, ATTORNEY GENERAL FOR THE STATE OF
SKIPPI, EX REL THE STATE OF MISSISSIPPI

/vm oo

MERE ALDRIDGE MSB NO. 100696
MARY WOODS, MSB NO. 10468
. SPECIAL ASSISTANT ATTORNEYS GENERAL

Office of the Attorney General
Post Office Box 220 |
Jackson, Mississippi 39205
Tel:  601-355-3680

Fax: 601-359-2103
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OF COUNSEL:
SPECIAL ASSISTANT ATTORNEYS GENERAL

Danny E. Cupit (MB # 7966)

LAW OFFICES OF DANNY E. CUPIT
Post Office Box 22929

304 North Congress Street

Jackson, Mississippi 39225

Tel:  601-355-2099

Fax: 601-355-2175

William H. Liston (MB # 1277)
LISTON/LANCASTER, PLLC
Post Office Box 645

126 North Quitman Avenue
Winona, Mississippi 38967
Tel: 662/283-2132

Fax: 662/283-3742

Crymes G. Pittman (MB # 4391}

PITTMAN, GERMANY, ROBERTS & WELSH, L.L.P.
401 South President Street

Post Office Box 22985

Jackson, Mississippi 39225-2985

Tel:  601-948-6200

Fax: 601-948-6187
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