IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION
THOMAS C. and PAMELA McINTOSH
vs.

PLAINTIFFS
CIVIL ACTION NO.: 1:06-CV-1080-LTS-RHW

STATE FARM FIRE & CASUALTY COMPANY,
FORENSIC ANALYSIS & ENGINEERING CORPORATION,
and E.A. RENFROE & COMPANY, INC.

DEFENDANTS

OPPOSITION OF NON-PARTIES RICHARD F. SCRUGGS AND D. ZACHARY
SCRUGGS TO STATE FARM’S MOTION TO COMPEL SUBPOENAS DUCES TECUM
NOW COME non-parties Richard F. Scruggs and D. Zachary Scruggs in opposition to
Defendant State Farm Fire and Casualty Company’s Motion to Compel Subpoenas Duces Tecum
issued to Messrs. Scruggs on January 14, 2008.1 Despite its prior failure to subpoena properly
documents from non-parties Messrs. Scruggs, on January 9, 2008, this Court provided State
Farm with an opportunity to do so correctly. See Order, D.E. 989. Yet, not only did State Farm
recycle the twelve overbroad, irrelevant, and privilege-piercing document requests it had issued
before to Messrs. Scruggs, when State Farm re-issued its subpoenas on January 14, 2008, it also
added thirteen more equally-inappropriate document requests, no doubt recognizing that Messrs.
Scruggs would have only five calendar days in which to produce thousands of requested
documents or file fully-briefed objections thereto.
Despite receiving forty-two document requests from both State Farm and Defendant E.A.
Renfroe & Company, Inc., Messrs. Scruggs briefed and served their objections to State Farm’s

1

The Court’s Order D.E. 989 does not prohibit Messrs. Scruggs from filing this Opposition memorandum to State
Farm’s Motion to Compel, nor did the Court order that it would not consider any response to a Motion to Compel. If
this understanding of the Court’s Order is, however, incorrect, Messrs. Scruggs respectfully request that the Court
consider this Opposition memorandum pursuant to Local Rule 7.2 (C) and (D) (which allow opposition briefs as a
matter of course, if they are filed “within ten days of service of movants memorandum”) and in accordance with due
process of law. Messrs. Scruggs also adopt and incorporate by reference the Objections served upon State Farm on
January 18, 2008, and filed as Exhibit 1 to State Farm’s Motion to Compel as well as Exhibit 1 to this Opposition
memorandum, and adopt and incorporate the Motions to Quash filed by the McIntoshes and the Rigsbys, along with
their reply briefs. As State Farm has moved to strike the Rigsbys’ Reply brief to their Motion to Quash on the
ground that Order D.E. 989 precludes a reply, Messrs. Scruggs presume that State Farm will not file a Reply to this
Opposition and that this issue is now ripe for decision by the Court.
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document requests within the time permitted by the Court’s Order. They served those
Objections on State Farm’s counsel on Friday, January 18, 2008, one day prior to the date when
they were due, as had been promised to State Farm’s counsel earlier in the week. Although State
Farm has admitted that it received the Objections on Friday, January 18, 2008, its Motion to
Compel largely fails to respond to the substantial issues of overbreadth, privilege, undue burden,
and relevance that Messrs. Scruggs briefed. Further, State Farm’s Motion to Compel wholly
fails to address any of the specific objections that Messrs. Scruggs made to its document
requests. Instead, the Motion to Compel obsesses on specious waiver arguments and rehashes
the same general arguments that it made in its opposition to the McIntoshes’ and the Rigsbys’
Motions to Quash. This Court should deny State Farm’s Motion to Compel for its failure to
address substantively Messrs. Scruggs’s meritorious objections to State Farm’s overbroad
document requests.
As with the improper document requests that State Farm noticed last year, State Farm
continues to treat Messrs. Scruggs as if they are parties to this case. But they are not, and they
have never been. Accordingly, discovery of their documents is subject to the limitations
applicable to any other non-party and should be prohibited where “the burden or expense of the
proposed discovery outweighs its likely benefit.” Fed. R. Civ. P. 26. See also Fed. R. Civ. P.
45(c)(2)(B)(ii) (“[Compliance] may be required only as directed in the order, and the order must
protect a person who is neither a party nor a party’s officer from significant expense resulting
from compliance.”). Further, before non-parties Messrs. Scruggs may be compelled to provide
discovery over their timely objections, State Farm must demonstrate a compelling necessity and
the unavailability of the requested documents from other sources. See Katz v. Batavia Marine &
Sporting Supplies, Inc., 984 F.2d 422, 424 (Fed. Cir. 1993) (collecting cases); United States v.
Columbia Broad. Sys., Inc., 666 F.2d 364, 371-72 (9th Cir. 1982).
But even if Messrs. Scruggs’s status as non-parties is not sufficient by itself to deny State
Farm’s Motion to Compel compliance with its overbroad requests, the Motion should also be
denied on the ground that Messrs. Scruggs are the former counsel of the Plaintiffs in this case
and continue to remain as counsel to others litigating against State Farm. For example, Messrs.
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Scruggs are also counsel for the Rigsbys, who have multiple pending cases against State Farm
and Renfroe. Messrs. Scruggs therefore have continuing duties of confidentiality, loyalty, and
competence to protect all their clients’ interests, including those of the McIntoshes and the
Rigsbys. See Miss. R. Prof. Conduct 1.16. Furthermore, with respect to the discovery of
information from opposing counsel, the Fifth Circuit has recognized that, “[t]he tactic of seeking
discovery from opposing counsel is generally disfavored.” Nguyen v. Excel Corp., 197 F.3d 200,
209 (5th Cir. 1999), citing Gould Inc. v. Mitsui Mining & Smelting Co., 825 F.2d 676, 680 n. 2
(2d Cir.1987) and Shelton v. Am. Motors Corp., 805 F.2d 1323, 1327 (8th Cir.1986). See
generally, Hickman v. Taylor, 329 U.S. 495, 516 (1947) (Jackson, J., concurring) (“Discovery
was hardly intended to enable a learned profession to perform its functions … on wits borrowed
from the adversary.”). These subpoenas are precisely the sort of gamesmanship that numerous
courts have “discouraged, as they disrupt the adversarial process and lower the standards of the
profession.” Swangain v. AON Corp., 2006 U.S. Dist. LEXIS 63964 at *5 (S.D. Miss. Sept. 6,
2006) (citing cases).2
As shown below and in Messrs. Scruggs’s Objections, which are hereto attached as
Exhibit 1, State Farm’s requests are egregiously overbroad. Messrs. Scruggs are very active
attorneys who have handled a wide range of cases on the Mississippi coast, involving thousands
of clients, both before and after Hurricane Katrina. Many of State Farm’s open-ended and
overbroad requests cover anything tangentially-related to Hurricane Katrina, and thus would
require disclosure of thousands of files in the Scruggs Law Firm, the overwhelming majority of
which are confidential, privileged, and irrelevant to the McIntosh case. See Ins. Co. of N. Ame. v.
Union Carbide Corp., 35 F.R.D. 520 (D. Colo. 1964) (parties should not be given “carte blanche
to examine an attorney’s files” in former cases).3 For all these reasons, as well as the reasons
2

The fact that Messrs. Scruggs have withdrawn as trial counsel for the McIntoshes does not change this analysis
(even aside from the fact that they continue as the Rigsbys’ counsel in related litigation). See e.g., Mass. Mutual
Life Ins. Co, v Cerf, 177 F.R.D. 472, 481-82 (N.D. Cal. 1998) (applying Shelton analysis to former counsel,
quashing deposition because information was available elsewhere); Desert Orchid Partners v. Transactions Sys.
Architects, Inc., 237 F.R.D. 215, 219 (D. Neb. 2006) (same). In its Motion to Compel, State Farm offers no contrary
authority.

3

Notably, State Farm seeks not only carte blanche access to the files of Messrs. Scruggs, but it also commands
production from a large number of other persons and entities, who were not personally served with these subpoenas.
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contained in Messrs. Scruggs’s Objections to State Farm’s subpoenas, this Court should deny
State Farm’s Motion to Compel.
I.

Procedural History.
After exhausting their permissible document requests to Plaintiffs Christopher and

Pamela McIntosh under Fed. R. Civ. P. 34, Defendant State Farm attempted on August 28, 2007
to use a Rule 30(b)(5) notice to make twelve document requests to non-parties, Richard F. and D.
Zachary Scruggs, the McIntoshes’ trial attorneys at the time. The McIntoshes, through their
attorneys the Scruggs Law Firm, promptly moved to quash State Farm’s improper notice on
multiple grounds, including that Messrs. Scruggs, who are non-parties, had not been served with
a proper subpoena. See Motion to Quash, D.E. 453-54. On December 11, 2007 the Magistrate
entered an Order that neither quashed the requests nor ordered production of the documents. See
Order, D.E. 911. The McIntoshes, Messrs. Scruggs, and non-parties Cori and Kerri Rigsby all
objected to the District Judge, who on January 9, 2008 remanded the document issue to the
Magistrate for consideration. See D.E. 988. On January 9, 2008, this Court quashed State
Farm’s improper document requests made to Messrs. Scruggs. Id. (“[T]he Court finds ineffective
the Rule 30(b)(5) document requests which accompanied the re-notices of depositions of Richard
Scruggs and Zachary Scruggs.”) (citations omitted). The Court then ordered:
(1) That on or before Monday, January 14, 2008, the parties desiring to depose
Messrs. Scruggs may issue subpoenas duces tecum for documents sought from
Messrs. Scruggs;
(2) That the recipient(s) of such subpoenas duces tecum shall be required to
produce the requested documents or serve fully briefed objections thereto within
five calendar days (including weekends and holidays) of service;
The subpoenas command “you” to appear and produce documents. See D.E. 1027 at 2 (“As used in these requests,
the term you includes but is not limited to you, past and present members of the Scruggs Law Firm, Scruggs Katrina
Group (“SKG”), their affiliates, their agents, attorneys, staff, and any other related or formerly related law
firms/entities.”). Pursuant to Rule 45, Messrs. Scruggs can respond only as to documents which are in their own
“possession, custody or control.” Fed. R. Civ. P. 45(a)(1)(A)(iii). See also erinMedia, LLC v. Nielsen Media
Research, Inc., 2007 WL 1970860 (M.D. Fla. 2007) (quashing a similar subpoena with an expansive definition of
“you” to the extent that the requested documents were not in the movants possession, custody, or control). “The
party seeking production of the documents … bears the burden of proving that the opposing party has such control.”
U.S. v. International Union of Petroleum and Indus. Workers, AFL-CIO, 870 F.2d 1450, 1452 (9th Cir. 1989)
(citation omitted). The Motion to Compel should be denied insofar as it seeks documents that are in the possession,
custody, and control of other people. Additionally, the fact that State Farm defines “you” so expansively as to
include the McIntoshes’ current counsel confirms again that one of State Farm’s chief purposes here, if not its only
purpose, is to obtain discovery “on wits borrowed” from its opposing counsel.
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(3) That the issuer of such subpoenas shall be allowed three calendar days
(including weekends and holidays) after receipt of any objections to the
subpoenas within which to file a fully briefed motion for an order compelling
production. The Court intends to rule upon any such motion based upon the
submissions required by (2) and (3) of this order.
D.E. 989.
On January 14, State Farm emailed subpoenas to Messrs. Scruggs’s counsel in California,
addressed to Richard and Zachary Scruggs in their personal capacities. These new subpoenas
not only include almost all twelve of the document requests that had been improperly made in
August, but also make thirteen more requests for thousands of documents. On January 14, State
Farm served twenty-five enumerated requests on both Messrs. Scruggs. Also on that same day,
for the first time, Renfroe, which had previously only joined untimely in State Farm’s document
requests, emailed to the Scruggses’ California counsel subpoenas for documents in the McIntosh
case, also requesting thousands of documents, in a total of seventeen enumerated requests.
Together, these forty-two document requests are more than three times the number of requests
that Magistrate Walker quashed in his January 9 order. The McIntoshes and the Rigsbys have
separately moved to quash these subpoenas, citing attorney-client privilege, work product, and
violation of the Case Management Order. See Motions to Quash, D.E. 1051, D.E. 1072.
On Friday, January 18, counsel for Messrs. Scruggs served fully-briefed general and
specific objections on the attorneys who issued the State Farm and Renfroe subpoenas. See
Objections, Ex. 1. On Monday, January 21, State Farm moved to compel Messrs. Scruggs’s
compliance with its subpoenas. See Motion to Compel, D.E. 1075. Renfroe has not filed a
motion to compel.4
II.

There Was No Waiver Due to “Procedural Defects.”
State Farm’s Motion to Compel begins with two impractical and hyper-technical waiver

arguments, both of which rely upon State Farm’s own assumptions and ignore the reasonableness
of Messrs. Scruggs’s efforts to comply with this Honorable Court’s Order, D.E. 989, and the
4

On January 22, 2008, Renfroe filed a motion to clarify and/or modify the Court’s Order D.E. 989 and/or for an
extension of time. See Motion to Clarify, D.E. 1081. Messrs. Scruggs responded to Renfroe’s Motion on January
23, 2008. See Response to Renfroe’s Motion to Clarify, D.E. 1082.
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applicable Federal Rules of Civil Procedure. There is no dispute that on Friday, January 18,
2008, Messrs. Scruggs’s counsel served, and counsel for State Farm received, Messrs. Scruggs’s
fully-briefed objections to State Farm’s subpoenas duces tecum. Rather than respond directly to
those fully-briefed general and specific objections, State Farm’s Motion to Compel first argues
that “Procedural Defects Render the Scruggses’ Papers a Nullity and Work a Waiver,” primarily
because Messrs. Scruggs’s objections were timely served on the State Farm attorney who issued
the subpoena, but not filed with the Court. Motion to Compel, D.E. 1075 at 2-4. As Messrs.
Scruggs and their counsel have previously explained in a Notice of Compliance, filed on January
22, 2008, and in a Response to Renfroe’s Motion to Clarify, filed on January 23, 2008, this Court
explicitly ordered Messrs. Scruggs to “serve” fully-briefed objections to State Farm’s subpoenas
within five calendars days (in contrast to any motion to compel, which Defendants were required
to “file” within three calendar days of “receipt” of those objections). Order, D.E. 989; see also
Notice of Compliance, D.E. 1078; Response to Renfroe’s Motion to Clarify, D.E. 1082. Not
only is service of objections standard practice when a non-party objects to a subpoena duces
tecum, but Fed. R. Civ. P. 45(c)(2)(B) prescribes the very practice of only serving non-party
objections:
(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials
or to inspecting the premises — or to producing electronically
stored information in the form or forms requested. The objection
must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served.
(Emphasis added). If every non-party filed objections to every subpoena duces tecum, the courts
would be inundated with discovery-related objection letters raising issues that might easily have
been resolved outside of court. Fed R. Civ. P. 45 does not contemplate that every non-party file
objections with the Court, nor is any such filing requirement contained in the Court’s January 9,
2008 Order, D.E. 989.
State Farm’s counsel has now conceded on multiple occasions that it timely received
Messrs. Scruggs’s fully-briefed objections. See, e.g., Motion to Compel, D.E. 1075 at 2. On
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Friday, January 18, Messrs. Scruggs’s counsel, Travis LeBlanc, served H. Benjamin Mullen, the
State Farm attorney designated in the subpoenas, with thirty-eight pages of fully-briefed
objections, by email - the same means by which the subpoenas had been served on Messrs.
Scruggs’s counsel just four days prior. Earlier that week, Messrs. Scruggs’s counsel spoke by
phone with Mr. Mullen to inform him that Messrs. Scruggs’s Objections would be served on
Friday, January 18. Moreover, at the time that Messrs. Scruggs’s counsel served the Objections,
Mr. LeBlanc included a signed letter adopting and transmitting the attached Objections. Messrs.
Scruggs also filed a notice of compliance with the Court on the next business day, and that same
day, out of an abundance of caution, Messrs. Scruggs’s counsel served a formal signature page
and certificate of service on Mr. Mullen. Non-parties Messrs. Scruggs have fully complied with
this Court’s Order, D.E. 989, and with the applicable Federal Rules of Civil Procedure as well as
the Local Rules. To the extent that the Court seeks further discussion of State Farm’s procedural
objections, Messrs. Scruggs refer the Court to their Notice of Compliance, D.E. 1078, and the
Response to Renfroe’s Motion to Clarify, D.E. 1082, filed separately and hereby incorporated by
reference.
III.

A Privilege Log Was Not Practicable, Nor Is It Required By Rule 45.
Messrs. Scruggs did not serve a privilege log with their fully-briefed objections because a

privilege log was not practicable or reasonable given the Court’s time constraints and the
overbroad scope of State Farm’s document requests. The requests seek nearly every document
created and received in the last two-and-a-half years by the Scruggs Law Firm as well as all
former members of the Scruggs Katrina Group. Notably, the Court’s January 9, 2008 Order did
not require Messrs. Scruggs to produce a privilege log, instead requiring only “fully briefed
objections.” D.E. 989. Nor does the plain language of Fed. R. Civ. P. 45 require a formal
privilege log. Rule 45 requires only an express invocation of the privilege and a description of
the withheld documents sufficient to enable the demanding party to assess the privilege. See
Fed. R. Civ. P. 45(d)(2)(A). Likewise, the Local Rules require a privilege log only as to
documents withheld from initial disclosures. See Local Rule 26.1. Although State Farm objects
to the absence of a privilege log, State Farm not once identifies any additional information that it
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would have needed in order to assess the privilege of any withheld documents.5
A privilege log is particularly impracticable under these circumstances, where two, nonparty, former attorneys of the Plaintiffs had only five days to prepare a privilege log responding
to State Farm’s twenty-five document requests - the vast majority of which are patently
overbroad, and which altogether seek the production of thousands of documents.6 State Farm’s
failure to draft narrow document requests, seeking non-privileged, relevant information, provides
an additional explanation for the impracticality of a privilege log in these circumstances. Indeed,
the drafters of the Federal Rules foresaw the problematic nature of requiring a non-party to
provide a privilege log with objections to every subpoena duces tecum. See Fed. R. Civ. P. 45(d)
Advisory Comm. Note to 1991 Amend. (“A person served a subpoena that is too broad may be
faced with a burdensome task to provide full information regarding all that person’s claims to
privilege or work product protection. Such a person is entitled to protection that may be secured
through an objection made pursuant to paragraph (c)(2).”). That non-parties Messrs. Scruggs did
not provide a privilege log in response to State Farm’s overbroad document requests does not
amount to a waiver of privilege where Messrs. Scruggs provided State Farm with a description of
the withheld documents sufficient to enable it to assess the claimed privileges. See Fed. R. Civ.
P. 45(d)(2)(A); see also Jackson v. County of Sacramento, 175 F.R.D. 653, 656 (E.D. Cal. 1997)
(holding privilege claims not waived in absence of log because “it would be a rare case, for
instance, that an attorney could not withhold a file of correspondence with his client on the
ground that it was privileged without providing a bibliographic log of the entire contents”).7

5

State Farm attempts to rely upon the Magistrate’s December 11, 2007 Order, D.E. 911, for the requirement that
Messrs. Scruggs provide a privilege log. However, that Order was reversed by the District Judge with respect to
“the issues surrounding the request for documents.” Order, D.E. 988 at 2. In that Order, Judge Senter expressed
“concern[] about the status of the documents that may be part of this exercise,” and specifically identified potential
problems with the manner in which the documents were requested and the scope of those requests. See id. In
reviewing the briefings on State Farm’s prior document requests, the Court concluded that it “is not convinced that
this is a mere case of form/procedure over substance.” Id. Messrs. Scruggs submit that not only did State Farm in
its second set of document requests fail to rectify the problems as to the scope of its requests, but it only exacerbated
those deficiencies by more than doubling the number of requests and broadening the scope of documents sought.
6

Although Messrs. Scruggs objected to this shortened schedule as being contrary to Fed. R. Civ. P. 6 and 45 in their
Objections, they nevertheless made every effort to comply with the Court’s Order for “fully-briefed” objections.
7

It is also noteworthy that when Plaintiffs subpoenaed documents from State Farm’s attorney, Peter Barrett, he did
not immediately respond with a privilege log, but instead only served objections, making the blanket assertion that:
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IV.

State Farm’s Motion to Compel Is Largely Unresponsive to Messrs. Scruggs’s
Objections.
State Farm’s multiple waiver arguments are desperate attempts to avoid litigating the

merits of their twenty-five document requests, which include overbroad requests for the files of
multiple law firms that have handled thousands of Hurricane Katrina claims. Messrs. Scruggs
objected – both generally and specifically – to those document requests on January 18, 2008.
See Objections, Ex. 1. State Farm’s Motion to Compel largely copies from the responses that it
filed to the McIntoshes’ and the Rigsbys’ Motions to Quash, hardly bothering to respond to the
meritorious arguments that Messrs. Scruggs raised in their Objections. In their Objections,
Messrs. Scruggs generally objected to State Farm’s subpoenas on five grounds. First, Messrs.
Scruggs argued that those subpoenas are improper attempts to obtain documents that are not in
Messrs. Scruggs’s “possession, custody, or control.” Fed. R. Civ. P. 45(a)(1)(A)(iii). The basis
for this objection is that the subpoenas define “you” so broadly as to apply to a number of
persons who may possess responsive documents that are not in Messrs. Scruggs’s “possession,
custody, or control.” See Objections, Ex. 1 at 4-6.
Second, Messrs. Scruggs argued that State Farm’s subpoenas are not reasonably
calculated to lead to the discovery of admissible evidence. See id. at 6-8. The gravamen of this
general objection is that the vast majority of State Farm’s document requests are patently
overbroad. Examples of those overbroad requests are discussed in the Objections and also each
overbroad request contains a specific objection thereto.
Third, Messrs. Scruggs objected to State Farm’s subpoenas on the ground that
compliance with the subpoenas would unduly burden them. See id. at 8-11. Messrs. Scruggs
explained that State Farm did not have a compelling necessity for the documents that it sought,
that State Farm was unable to meet the rigor of the Shelton test for obtaining discovery from
“Inasmuch as the individuals identified by the plaintiffs in the subpoena are either employees of State Farm or are
co-counsel for State Farm, along with Barrett, all of the information sought by the plaintiffs are privileged from
discovery and disclosure.” Barrett’s Objections, D.E. 219 at 3 (emphasis added). State Farm joined Mr. Barrett’s
Objections, and rather than submitting a privilege log, explicitly claimed to “reserve all its rights,” including
specifically those falling under the “attorney-client privilege and work product doctrine.” S.F. Joinder, D.E. 220 at
3. Although the Plaintiffs briefed the waiver issue, this Court never held that such an initial refusal to provide a
privilege log was tantamount to waiver of privilege.
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opposing counsel, and that State Farm was able to seek the relevant documents from alternative
sources, which it does not appear to have done. See id. Additionally, Messrs. Scruggs informed
State Farm that they are regrettably involved in two criminal cases, both of which are implicated
in various State Farm’s requests. Compliance with State Farm’s subpoenas would adversely
affect their rights and defenses in those cases, a factor that weighs heavily against burdening
Messrs. Scruggs with State Farm’s subpoenas duces tecum. See id. at 10-11.
Fourth, Messrs. Scruggs argued that State Farm’s subpoenas should be quashed on the
ground that they seek information that is privileged or otherwise protected from discovery. See
Fed. R. Civ. P. 45(c)(3)(iv); Objections, Ex. 1 at 11-16. The privileges and protections that
Messrs. Scruggs invoked and fully briefed are: (i) their Fifth Amendment privilege against selfincrimination; (ii) the attorney-client privilege; (iii) the work-product doctrine; (iv) jointprosecution privilege; and (v) the common-interest privilege.
In addition to serving general objections on State Farm, Messrs. Scruggs specifically
objected to twenty-three of State Farm’s document requests. See id. at 16-30. Messrs. Scruggs
did not specifically object to State Farm’s first two document requests relating to certain
engineer reports because those were the only two requests that were narrowly-tailored, that
sought non-privileged information, and that were relevant to the McIntosh case. See id. at 16.
State Farm’s Motion should be denied because it does not make a serious effort to respond to
Messrs. Scruggs’s specific objections, and only in passing directly responds to the general
objections.
V.

State Farm Has Failed to Show a Compelling Necessity for the Documents That It
Seeks From Messrs. Scruggs or That The Documents Are Unavailable Elsewhere.
State Farm’s Motion to Compel fails to demonstrate that it has a compelling necessity for

the documents that it seeks from its former opposing counsel in this case, Messrs. Scruggs. Nor
can State Farm demonstrate that the relevant, non-privileged documents that it seeks are not
available from other sources. These factors tilt strongly against compelling Messrs. Scruggs to
comply with State Farm’s document requests, as doing so would be unduly burdensome.
“Whether a subpoena subjects a nonparty to undue burden generally raises a question of the
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subpoenas reasonableness, which ‘requires a court to balance the interests served by demanding
compliance with the subpoena against the interests furthered by quashing it.’” Positive Black
Talk, Inc. v. Cash Money Records, Inc., 394 F.3d 357, 377 (5th Cir. 2004) (quoting 9A Charles
Alan Wright & Arthur Miller, Fed. Prac. & Proc. § 2463 (2d ed. 1995)). In balancing a
subpoena’s benefits and burdens, the Court must “consider whether the information is necessary
and unavailable from any other source.” Id. (emphasis added).
First, the lack of a compelling necessity for these documents is evinced by the fact that
State Farm waited until more than two-and-half-months after the close of discovery to make a
proper request for these documents. Even if the Court were to credit State Farm’s initial
(although improper) twelve requests under Fed. R. Civ. P. 30, State Farm had no excuse for
waiting until mid-January to seek an additional thirteen requests beyond the original twelve it
had already sought. Moreover, any necessity for the additional documents that State Farm now
seeks is belied by the fact that State Farm has not demonstrated that it attempted to obtain the
documents from the multiple alternative sources identified in Messrs. Scruggs’s Objections.
Furthermore, as a whole, State Farm’s document requests are not reasonably calculated to
lead to admissible evidence in this case. See Fed. R. Civ. P. 26; Advisory Comm. Note to the
1970 Amend. of Rule 45(d) (“The scope of production under a subpoena is the same as the scope
for discovery generally under Rule 26.”). Nearly all of the document requests are overbroad, and
several of the requests have nothing to do with any claim or defense in McIntosh. Instead, the
requests are attempts to open discovery into State Farm’s other cases, or to satiate the curiosities
of State Farm regarding the litigation, political, and public relations strategies of their former
adversary in this case. In short, these subpoenas are a fishing expedition.
Although the standard for discovery is liberal, this often intoned legal tenet should
not be misapplied so as to allow fishing expeditions in discovery. Some threshold
showing of relevance must be made before parties are required to open wide the
doors of discovery and to produce a variety of information which does not
reasonably bear upon the issues in the case.
Hofer v. Mack Trucks, Inc,. 981 F.2d 377, 380 (8th Cir. 1992), cited in Butler v. Kmart Corp.,
2007 WL 2406982 at *1 (N.D. Miss. Aug 20, 2007). State Farm has not, and cannot, make the
“threshold showing of relevance” for each and every one of its requests for documents.
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In making the determination of what is relevant to the McIntosh case, Messrs. Scruggs
submit that the Court could look to State Farm’s prior representations to the Court as to what is
and is not relevant to the McIntosh case. For example, State Farm recently moved to exclude all
media references to Cori and Kerri Rigsby in the trial of this matter, and in doing so argued that:
Here, the gravamen of Plaintiffs’ claims is that the damage caused to their
residence by Hurricane Katrina was covered under their homeowner’s insurance
policy. The facts relevant to Plaintiffs’ claims would include facts tending to
establish whether or not the damage to Plaintiffs’ home was caused by wind or by
water, and, assuming that covered wind damage can be established, the amount of
that damage as opposed to the amount of water damage.
State Farm Motion in Limine, D.E. 1010 at 3. In their Motion to Compel, State Farm has not
attempted to explain how the documents that it requests from Messrs. Scruggs, such as two openended requests pertaining to the media, have anything to do with the “gravamen” of this case.
As explained in Messrs. Scruggs’s Objections, this same argument is applicable to multiple of
State Farm’s requests.
Aside from Requests 1 & 2 (for documents that Messrs. Scruggs do not have), all of State
Farm’s remaining requests venture well beyond the scope of the McIntosh case, without any
attempt to limit the scope of those requests to the facts of this case. In reviewing State Farm’s
remaining requests, the Court will find no reference to Thomas and Pamela McIntosh, or their
property on South Shore Drive, or anything else directly pertinent to the “gravamen” of their
claims or State Farm’s defenses. Indeed, several of the requests reach beyond State Farm itself.
See e.g., Requests Nos. 4, 9, 11, 12, & 18. Several are not even limited to Hurricane Katrina.
See e.g., Requests Nos. 3, 9, 12, & 18. State Farm’s post-hoc rationalization that these are
“carefully and narrowly tailored [to] address key issues in this case” does not hold water.
Motion to Compel, D.E. 1075 at 6 (emphasis added). These documents are simply not necessary
for State Farm to defend itself in this case.
Second, the Fifth Circuit requires that a Court weighing a motion to compel consider
whether the documents sought are “unavailable from any other source.” Positive Black Talk,
Inc., 394 F.3d at 377. This inquiry is especially trenchant when discovery is sought from
opposing counsel. See Nguyen v. Excel Corp., 197 F.3d 200, 209 (5th Cir. 1999); Static Control
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Components, Inc. v. Lexmark Intl., Inc., 2007 WL 926985 at 5 (E.D. Ky. 2007) (requiring
showing of unavailability elsewhere before obtaining documents from opposing counsel); Brush
v. Harkins, 9 F.R.D. 681 (W.D. Mo. 1950) (subpoena must be quashed since party should
develop its own evidentiary record, rather than relying upon adversary’s attorney). State Farm
has offered no contrary authority that suggests that, in a pending case, discovery from opposing
counsel - former or current - is appropriate before exhausting other sources.
As a matter of fact, many of the requested documents are available elsewhere. For
example, State Farm seeks documents relating to communications with the United States
Department of Justice and the Mississippi Attorney General’s Office. See Requests Nos. 4, 6, 7,
15, 16. To the extent that such information is discoverable, it is also discoverable from those
same offices, via subpoena or the United States and Mississippi Freedom of Information Acts.
See 5 U.S.C. § 552; Miss. Code § 25-61-1. Although Messrs. Scruggs raised this issue
repeatedly in their Objections, State Farm’s Motion to Compel fails to explain why State Farm
has not sought documents from those offices, whether through subpoenas or FOIA requests.
Instead, State Farm contends that discovery is now closed and State Farm “need not” look
elsewhere for these documents. Motion to Compel, D.E. 1075 at 6, n.3. This, however, is not
satisfactory. Although discovery in this case is now closed, State Farm, like any person, is free
to submit a FOIA request without having to seek leave of Court, and now that the trial in this
case has been continued, State Farm has substantial time to ensure that the relevant governmental
agents comply.
VI.

Numerous State Farm Requests for Allegedly-Purloined Documents Seek Discovery
of Information That Is Irrelevant to the McIntosh Case.
In their Motion to Compel, State Farm notes that, “Requests Nos. 10, 12-17, and 19-23

concern documents that appear to have been stolen from State Farm offices or confidential and
proprietary computer systems.” Motion to Compel, D.E. 1075 at 7.8 Although State Farm
asserts that its requests for these allegedly purloined documents are relevant to the McIntosh
case, State Farm fails to explain why or how. Indeed, only two such documents are relevant to
8
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the McIntosh case – the October 12 engineering report and the attached sticky-note, which are
encapsulated in Requests Nos. 1 & 2 (and which Messrs. Scruggs do not have in their
possession, custody, or control). With respect to the McIntosh case, the other thirteen
enumerated requests for “stolen documents” are superfluous. If State Farm has a complaint
against individuals for stealing documents, then it can sue those individuals or it can seek
documents from those individuals.
State Farm has not alleged that it is unable to get this same information elsewhere,
whether through the Rigsbys’ testimony regarding the documents they copied, or through State
Farm’s own computer records, which presumably identify documents that were downloaded by
the Rigsbys. These requests should be denied because State Farm has not demonstrated what
purpose would be served by additional discovery from Messrs. Scruggs on these issues.
VII.

Messrs. Scruggs’s Communications With the Media Are Irrelevant to the Merits of
This Case And Are Available Elsewhere.
State Farm argues that “Requests Nos. 5 and 11 seek documents concerning dealings with

the media pertaining to State Farm and Hurricane Katrina.” Motion to Compel, D. E. 1075 at 9.
Actually, Request 11 is not limited to State Farm, but rather applies to
all documents concerning any communications between you and any person
affiliated with or employed by any media outlet pertaining to or arising out of
Hurricane Katrina, including without limitation any documents provided by you.
Requests No. 11 (emphasis added). State Farm requests these media communications even
though they may have nothing to do with “the gravamen of Plaintiffs’ claims.” Further, if, as
State Farm argues in D.E. 1010, all media references to the Rigsby sisters are irrelevant to the
case of McIntosh, how are Messrs. Scruggs’s communications to the media about the Rigsbys so
relevant as to require that these subpoena requests be enforced?
Moreover, Request No. 11 is so broad that it covers not only media contacts about the
Rigsbys, or the McIntosh case, but also every other interview that Messrs. Scruggs gave, both on
and off the record, and even Messrs. Scruggs’s political statements supporting and opposing
various candidates for public office whereby issues “pertaining to…Hurricane Katrina” are
State Farm has never offered any contrary evidence.
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discussed Apart from the fact that many of these responsive documents are matters of public
record, the Scruggses have spent the better part of the last two-and-a-half years litigating
Hurricane Katrina cases. They have been approached by hundreds of media outlets in that time,
and done numerous interviews. It is unreasonable and unduly burdensome to require Messrs.
Scruggs to comply with patently-overbroad requests such as this one. Such facially overbroad
requests are egregious abuses of the subpoena power, warranting the wholesale denial of State
Farm’s Motion to Compel. See Nova Biomedical Corp. v. i-Stat Corp., 182 F.R.D. 419, 423
(S.D.N.Y. 1998) (affirming magistrates order quashing subpoenas where the document requests
contained in the subpoenas were overbroad and therefore unduly burdensome); United States v.
Pelaez, 1997 U.S. Dist. LEXIS 11334, at 3 (S.D.N.Y. Feb. 20, 1997) (quashing subpoena where
the document request was “overbroad and a patent attempt at a forbidden fishing expedition”).
Moreover, State Farm’s speculation that Messrs. Scruggs “have sought to influence the
jury pool in this matter” through the media is unfounded, irrelevant to the merits of the
McIntoshes’ case against State Farm, and little more than a pretense for a fishing expedition.
Notably, State Farm’s own website includes dozens of instances where State Farm has attempted
to garner publicity in Mississippi.9 Indeed, several of State Farm’s press releases speak directly
to the issues in this case. See e.g., Archive, available at
http://www.statefarm.com/about/hurricane/archive/archive.asp (“Allegations of Pressuring
Engineers Groundless.”). Should the Court simply assume that all of these are improper attempts
to “influence the jury pool in this matter” and thereby throw open discovery into the public
relations efforts of State Farm? Of course not, and the same holds true for Messrs. Scruggs. If
State Farm believes that the jury pool is in fact tainted, then it is entitled to move for a change of
venue. But it may not use the bogeyman of jury influence to obtain every document in Messrs.
Scruggs’s possession, custody, and control concerning their media relations. Of course, if State
Farm continues to believe that such documents are pertinent, it may subpoena any media outlet
9

See e.g, News Releases, available at http://www.statefarm.com/about/media/media_releases/media_releases.asp
(“February 14, 2007 -- State Farm Announces It Will Suspend Writing Homeowners and Commercial Policies in
Mississippi; April 17, 2007 -- Judge Dismisses Class Action, Attorney General Motion; June 11, 2007 -- Mississippi
Attorney General’s Lawsuit Threatens to Disrupt Hurricane Katrina Settlement Process with Mississippi Insurance
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for that information.
VIII. Messrs. Scruggs’s Cooperation with Government Investigators Is Irrelevant to the
McIntosh Case, and Any Relevant Non-Privileged Documents Are Available From
the Government.
State Farm argues that “Requests Nos. 4, 6, 7 and 8 seek documents concerning
Scruggses’ interaction with law enforcement or other government officials pertaining to State
Farm and Hurricane Katrina.” Motion to Compel, D.E. 1075 at 10. In actuality, Request No. 4
“for all documents concerning the Mississippi Attorney General’s Office . . . pertaining to or
arising out of Hurricane Katrina” is plainly not limited to State Farm.
State Farm simply ignores the fact that it previously sought to question Plaintiffs’ former
attorney Johnny Jones “about Scruggs’s claim that he (Scruggs) was a government confidential
informant,” and that the Court quashed the subpoena, finding there was “no relevance” to that
entire area of inquiry. Order, D.E. 525 at 1-2 (“The Court therefore finds State Farm has failed
to establish the information it seeks from Plaintiffs’ former counsel is pertinent to the McIntosh
lawsuit.”).
State Farm’s correct assertion that Messrs. Scruggs have represented clients in connection
with criminal and governmental investigations of State Farm is a non-sequitur and does not
justify the discovery State Farm seeks. As Messrs. Scruggs explained in their Objections, such
communications are recognized as privileged and protected under the doctrines of attorney-client
privilege, work-product protection, common-interest privilege, and joint-prosecution privilege.
State Farm does not respond to these assertions of privilege in its Motion to Compel, other than a
lone paragraph (arguing for the application of the crime-fraud exception, discussed infra), and
nowhere does State Farm cite to any legal authority obviating the application of these privileges
here. By seeking documents related to any collaborations with the government, it is apparent
that State Farm is not attempting to obtain documents that are relevant to the McIntosh case, but
rather, to obtain discovery for their other cases, most notably a 42 U.S.C. § 1983 case that State
Farm has filed against Mississippi Attorney General Jim Hood in the Southern District of
Mississippi.
Department; October 25, 2007 -- State Farm Contributes $1.5 Million to Mississippi’s Dropout Prevention Effort”).
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State Farm also argues that because its own employees - Lecky King, David Randel, and
Lisa Wachter - pled the Fifth Amendment during depositions, State Farm is entitled to discovery
regarding any role Messrs. Scruggs had in cooperating with the authorities who investigated
State Farm and its employees. This makes no sense. Any connection between their invocations
of the Fifth Amendment and the McIntosh case is tenuous at best. Although neither the Court
nor Messrs. Scruggs’s counsel can be certain of all the bases supporting these individuals’
assertion of the Fifth Amendment, it is reasonable to conclude that Ms. King, Mr. Randel, and
Ms. Wachter (and possibly their attorneys) harbored a reasonable belief that they had personally
engaged in criminal conduct and that their testimony could incriminate them. The mere fact that
these individuals refused to testify does not transform Messrs. Scruggs’s cooperation with the
government into a relevant issue in this case.
Nevertheless, even if State Farm could justifiably inquire about the criminal
investigations of these individuals, State Farm’s requests are much broader than their asserted
need. The requests apply to any and all communications with certain government subdivisions
and agents, regardless of whether they relate to State Farm, or to these specific employees.
Further, to the extent that State Farm seeks discovery of the information that was revealed to the
Mississippi Attorney General or the United States Department of Justice, it can seek to obtain
that information from those entities, whether through subpoenas or by a proper FOIA request.
IX.

Documents Concerning Senator Trent Lott Are Irrelevant to the McIntosh Case
State Farm’s request for “all documents concerning Senator Trent Lott pertaining to State

Farm and Hurricane Katrina” is not relevant to the McIntosh case. See Requests No. 8. State
Farm’s only attempt at explaining the relevance of this request is the fact that State Farm
employee Brian Ford was once contacted by Senator Lott, according to Mr. Ford’s notes. See
Motion to Compel, D.E. 1075 at 11. Aside from the obvious fact that State Farm has never
asserted that any such call concerned the McIntosh case, the call came long after Mr. Ford made
the October 12 report on the McIntosh property, and recorded his opinions as to the wind-water
dispute. It is unclear how that call could have any particular relevance here, and State Farm does
not assert that Messrs. Scruggs had anything to do with any decision by Senator Lott to call Mr.
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Ford. Moreover, State Farm does not deny that these documents are available from other
sources, including Mr. Ford and Senator Lott, both of whom State Farm is free to subpoena.
As with State Farm’s other facially-overbroad requests, even if a specific call from
Senator Lott to Mr. Ford was relevant to the gravamen of the McIntosh case, there is no
justification for compelling Messrs. Scruggs to comply with such a broad request for “all
documents concerning Trent Lott pertaining to State Farm and Hurricane Katrina.” Not only has
Mr. Scruggs represented Senator Lott in Katrina-related proceedings against State Farm, but he
is also related by marriage to Messrs. Scruggs. Any communications arising out of those
relationships are irrelevant to the McIntosh case.
X.

State Farm’s Subpoenas Implicate Multiple Evidentiary Privileges, None of Which
State Farm Addresses.
Messrs. Scruggs propose that this Court need not reach issues of privilege at this juncture.

As explained above and in Messrs. Scruggs’s Objections to State Farm’s subpoenas, the Court
has many grounds for refusing to compel compliance with State Farm’s overbroad subpoenas of
its opposing counsel, especially given that State Farm has not shown that the documents it seeks
are necessary and unavailable elsewhere. See Shelton v. Am. Motors Corp., 805 F.2d 1323, 1327
(8th Cir. 1986). However, should the Court reach the question of privilege, Messrs. Scruggs reassert all the claims of privilege that they identified in their general and specific objections to
State Farm’s subpoenas. See Objections, Ex. 1 at 11-30. In those Objections, Messrs. Scruggs
asserted five privileges that bar production of the documents State Farm has sought: (i) their
Fifth Amendment privilege against self-incrimination; (ii) the attorney-client privilege; (iii) the
work-product doctrine; (iv) the joint-prosecution privilege; and (v) the common-interest
privilege. See id. State Farm’s Motion to Compel discusses only the attorney-client privilege
and work-production doctrine, while failing to deal with the serious issues raised by Messrs.
Scruggs’s assertion of their Fifth Amendment rights, as well as the joint-prosecution privilege
and the common-interest privilege.
As explained in their Objections, Messrs. Scruggs noted that several of State Farm’s
document requests bear upon the criminal contempt case pending in Alabama, a case concerning
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Messrs. Scruggs’s retention of certain documents originally provided to them by the Rigsbys.10
See e.g., Requests No. 21. In the Objections, Messrs. Scruggs argued that if they were forced to
disclose the existence of those very same documents, if any were indeed in their possession, it
would violate their Fifth Amendment rights against self-incrimination, citing United States v.
Doe, 465 U.S. 605, 612-613 (1984). State Farm does not deny or otherwise challenge this
argument. Accordingly, this issue should be resolved in Messrs. Scruggs’s favor, and the Court
should not compel responses to Requests No. 3, 4, 13, 14, 15, 16, 17, 19, 20, 21, and 22, where
Messrs. Scruggs explicitly invoked the Fifth Amendment.
Although State Farm apparently understands that their broad document requests impinge
on trenchant problems of attorney-client privilege, it offers a modest prophylactic: “[I]n a
conscious attempt to limit the scope of the requested documents and any privilege log that might
otherwise have been required, a number of the requests expressly exclude the Katrina-related
insurance claims of certain individuals.” Motion to Compel, D.E. 1075 at 6 (citing Requests
Nos., 3, 8, 13, 14). Indeed, as to the four Requests cited in the Motion to Compel, State Farm
excluded documents pertaining to the Katrina insurance claims of three people -- Dr. & Mrs.
Lobrano and Senator Trent Lott. This modest limitation is belied, however, by several other
requests that would require production of Hurricane Katrina litigation documents for all of
Messrs. Scruggs’s clients (including the Lobranos and Lotts), such as Requests Nos. 4, 6, 7, 15 &
16 (including all correspondence with the Mississippi Attorney General’s Office, the U.S.
Attorney’s Office, and the FBI, regardless of whose insurance claims were involved and even
regardless of whether the correspondence pertained to State Farm); Request No. 8
(communications with Sen. Lott, including those pertaining to anyone’s insurance claims except
his); Request No. 9 (communications with Brian Ford, regardless of whose insurance claims they
pertained to); and Request No. 13 (documents from the Rigsbys, regardless of whose insurance
claims they pertained to). These requests impinge on the privileges of numerous clients and
former clients of the Scruggs Law Firm. The fact that State Farm excluded three people from
10

For background on the criminal case pending in Alabama, see Scruggs’s Objection to Magistrate’s Order, D.E.
956.
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four separate document requests (and then sought documents related to those three people in
other requests) obviously cannot rectify this problem.
State Farm then offers one scant paragraph of argument for its vague and unsupported
assertion that, “even if a privilege existed it was vitiated by the crime-fraud exception.” Motion
to Compel, D.E. 1075 at 11. But even if State Farm’s crime-fraud assertion is taken at face
value, it shows, at best, that the Rigsbys’ privilege is vitiated by their own conduct. But State
Farm does not even suggest that the privileges held by the McIntoshes or thousands of other
Katrina clients are vitiated. Nor does State Farm argue that the common interest-privileges and
joint-prosecution privileges held by the government and other entities are vitiated.
Nevertheless, with respect to the Rigsbys, State Farm’s showing is simply inadequate.
As the Rigsbys persuasively argue in the reply on their Motion to Quash:
State Farm admits that it has made this argument time and again, Opposition at 10
(citing Docket Nos. 559, 898, 946, and 992), but not once has this Court adopted
it. Nor should this Court do so now because State Farm has not met, in this
motion or elsewhere, its burden to show that the exception is applicable to the
Rigsbys’ relationship with the Scruggses. State Farm has not, and cannot, make
out even a prima facie case for the crime-fraud exception that would allow further
inquiry.
Rigsby Reply in Support of Motion to Quash, D.E. 1084 at 6 (citing Ward v. Succession of
Freeman, 854 F.2d 780, 790 (5th Cir. 1988) (party asserting exception bears burden of
establishing that crime or fraud has been committed); Hewes v. Langston, 853 So. 2d 1237, 1346
(Miss. 2003) (same). The Rigsbys also rightfully note that there are strong public policies that
support whistleblowers who disclose fraud to injured parties and to the government. These same
public policies would not countenance a facile piercing of the whistleblowers privilege based on
the conduct about which they blew the whistle. State Farm’s assertions of crime-fraud are
unsupported and should be ignored.
XI.

Conclusion.
With the exception of State Farm’s first two document requests concerning an engineer

report of the McIntoshes’s property, State Farm’s twenty-three other document requests are
overbroad and seek the discovery of information and documents that are protected from
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discovery on the grounds that they (i) implicate Messrs. Scruggs’s Fifth Amendment rights, and
seek documents protected by (ii) the attorney-client privilege, (iii) the work-product doctrine,
(iv) a joint-prosecution privilege, and (v) a common-interest privilege. Not only would
compelling Messrs. Scruggs to comply with State Farm’s requests unnecessarily obviate these
privileges, but it is unduly burdensome to require them to comply with these overbroad requests
for thousands of documents, the overwhelming majority of which are irrelevant to the McIntosh
case. Moreover, State Farm has failed to demonstrate a compelling necessity for the documents
that it requests or that it cannot otherwise obtain the documents that it seeks from alternative
sources. Altogether, these subpoenas are ill-advised and irresponsible attempts to sensationalize
the McIntosh case and to take advantage of circumstances affecting the McIntoshes’s former
attorneys, rather than to litigate this case on its merits.
WHEREFORE, PREMISES CONSIDERED, non-parties Messrs. Scruggs respectfully
request that the Court deny State Farm’s Motion to Compel for the foregoing reasons as well as
the reasons contained in Messrs. Scruggs’s Objections to State Farm’s subpoenas. See
Objections, Ex. 1 at 1-30.
THIS, the 29th day of January, 2008.
Respectfully submitted,
SCRUGGS LAW FIRM, P.A.
120-A Courthouse Square
Post Office Box 1136
Oxford, Mississippi 38655
Telephone: (662) 281-1212
Telecopier: (662) 281-1312
By:

/s/ CHRISTOPHER T. ROBERTSON
CHRISTOPHER T. ROBERTSON (MSB #102646)

KEKER & VAN NEST, LLP
710 Sansome Street
San Francisco, CA 94111
Telephone: (415) 391-5400
Facsimile: (415) 397-7188
By:

/s/ TRAVIS LEBLANC
TRAVIS LEBLANC – Pro Hac Vice

Attorneys for Non-Parties
RICHARD F. SCRUGGS and D. ZACHARY SCRUGGS
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CERTIFICATE OF SERVICE

I, TRAVIS LEBLANC, one of the attorneys for non-parties RICHARD F. SCRUGGS
and D. ZACHARY SCRUGGS, hereby certify that on this 29th day of January 2008, I have this
date electronically filed the foregoing OPPOSITION OF NON-PARTIES RICHARD F.
SCRUGGS AND D. ZACHARY SCRUGGS TO STATE FARM’S MOTION TO COMPEL
SUBPOENAS DUCES TECUM with the Clerk of the Court using the ECF filing system which
sent notification of such filing to all counsel of record.
Dated this 29th day of January, 2008.

By:
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EXHIBIT 1

LAW OFFICES

KEKER & VAN NEST
LLP

710 SANSOME STREET
SAN FRANCISCO, CA 94111-1704
TELEPHONE (41S) 391-5400

FAX (415) 397.7188
WWW.KVN.COM

TRVIS LEBLANC

tieblanc(.com
Januar 18, 2008

VI ELECTRONIC MAL AND U.S. MAL
H. Benjam Mullen, Esq.
Bryan, Nelson, Schroeder, Castigliola &
Banahan, PLLC
1103 Jackson Avenue
Post Offce Drawer 1529
Pascagoula, Mississippi 39568-1529

Stephen F. Schelver, Esq.

McGlinchey Staord, PLLC
P.O. Box 22949
Jackson, Mississippi 39225

Re: McIntosh v. State Farm

S.D. Mis. Case No. 1:06-CV-01080-LTS-RH
Dear Messrs. Mullen and Schelver:
Pursuant to Magistrate Walker's Januar 9, 2008 Order, I am enclosing objections to

the subpoenas duces tecum that you issued to our clients, Richard and Zachar Scruggs on
Januar 14,2008. Should State Far Fire & Casuaty Company and E.A. Renfoe &
Company, Inc. move to compel the Scruggses' compliance with these subpoenas, we intend to
:fle the enclosed objections, motion to quah, and motion for sanctions.
As always, I am available to discuss ths matter if you have any questions or concerns.

,. ~
Very try yours,

Travis LeBlanc

TL/lh1

Enclosures
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVSION

THOMAS C. and PAMLA McINTOSH PLAITIFFS
vs. CIVL ACTION NO.: 1:06-CV-1080-LTS-RH
STATE FAR FIRE & CASUALTY COMPAN,
FORENSIC ANALYSIS & ENGINEERING CORPORATION,
and E.A. RENFROE & COMPAN, INC.

DEFENDANTS

OBJECTIONS OF NON-PARTIES RICHAR F. SCRUGGS AND D. ZACHARY
SCRUGGS TO STATE FAR'S AND RENFROE'S SUBPOENAS DUCES TECUM,
MOTION TO QUASH AN MOTION FOR SANCTIONS
NOW COME non-paries Richard F. Scruggs and D. Zachar Scruggs, and upon receipt
of subpoenas issued by Defendants State Far Fire and Casualty Co. and E.A. Renfroe & Co. in
the above-captioned case, would offer

Federal Rule of

the following general and speci:fc objections, puruant to
should

Civil Procedure 45(c)(2)(B)and ths Cour's Order, D.E. 989. This brief

also be treated as a motion to quash pursuant to Fed. R. Civ. P. 45. Messrs. Scruggs fuer
request cost shiftg and sanctions for the Defendants' willful failure to take reasonable steps to

protect these non-paries from the substantial expenses associated with litigating Defendants'
patently-abusive document requests, per Rules 37(a)(5), 45(c)(1), and 45(c)(2)(B)(ii).

I. PROCEDURA mSTORY
Afer exhausting their permissible document requests to Plaintiffs Chrstopher and

Pamela McIntosh under Rule 34, Defendant State Far attempted on August 28, 2007 to use a
Rule 30(b)(5) notice to make twelve document requests to non-pares, Richard and D. Zachar

Scruggs, the McIntoshes' tral attorneys at the time. The McIntoshes, though their attorneys the
Scruggs Law Firm, promptly moved to quash State Far's improper notice on multiple grounds,
been served with a proper

including that Messrs. Scruggs, who are non-paries, had not

subpoena. D.E. 453-54. On December 11, 2007 the Magistrate entered an Order that neither
quashed the requests nor ordered production of

the documents. D.E. 911. The McIntoshes,

Messrs. Scruggs, and non-pares Con and Kerr Rigsby all objected to the Distrct Judge, who
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on Janua 9, 2008 remanded the document issue to the Magistrate for consideration. D.E. 988.
On Januar 9,2008, this Cour quashed State Far's improper document requests made to

Messrs. Scruggs. !d. ("(T)he Cour :fnds ineffective the Rule 30(b )(5) document requests which

Richard Scruggs and Zachar Scruggs.") (citations

accompaned the re-notices of depositions of

omitted). The Cour then ordered:

(1) That on or before Monday, Januar 14, 2008, the pares desirng to depose.
Messrs. Scruggs may issue subpoenas duces tecum for documents sought from
Messrs. Scruggs;

(2) That the recipient(s) of such subpoenas duces tecum shall be required to

produce the requested documents or serve fully briefed objections thereto withn
:fve calendar days (including weekends and holidays) of servce;
(3) That the issuer of such subpoenas shall be allowed thee calendar days.

(including weekends and holidays) after receipt of any objections to the
subpoenas withn which to :fle a fully briefed motion for an order compelling
production. The Cour intends to rule upon any such motion based upon the
ths order.

submissions required by (2) and (3) of

D.E. 989.

. On Januar 14, State Far emailed subpoenas to Messrs. Scruggs's counsel in Californa,

addressed to Richard and Zach Scruggs in their personal capacities. These new subpoenas not
only include almost all twelve of

the document requests that had been improperly made in

August, but also make thirteen more requests for thousands of documents. On Janua 14, State

Far served 25 enumerated requests on both Messrs. Scruggs. Also on that same day, for the
first time, Renfroe, which had previously only joined untimely in State Far's document

requests, emai1ed to the Scruggses' Californa counsel subpoenas for documents in the McIntosh

case, also requesting thousands of documents, in a total of 17 enumerated requests. Together,
. these 42 document requests are more than thee times the number of requests that Magistrate

Walker quashed in his Januar 9 order. The McIntoshes and the Rigsbys have separately moved
to quash these subpoenas, citing attorney-client privilege, work product, and violation ofthe

Case Management Order.I D.E. 1051, 1072.

i Messrs. Scruggs hereby incorporate and adopt the McIntoshes' and the Rigsbys' Motions to Quash, as well as the

pleadigs of any other interested non-pares who oppose enforcement of these subpoenas.
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II. GENERA OBJECTIONS
A. Messrs. Scruggs Have Not Had A Reasonable Time to Comply Or Object to

the Subpoenas.
Messrs. Scruggs object to the shortened schedule that was ordered by the Cour on
Januar 9, 2008. D.E. 989. Although neither of

Defendants had served their subpoenas duces

tecum on Messrs. Scruggs, the Cour ordered that when those subpoenas were timely served,

Messrs. Scruggs would have ":fve calenda days (including weekends and holidays)" to
"produce the requested documents or serve fully briefed objections" to the requests. ld.
(emphasis added). Given the broad scope of

State Far's and Renfroe's four subpoenas,

requestig thousands of documents in 42 categories, not only from the two subpoenaed

individuals, and their law :f, but also from several other law :fs and other named
individuals, it is unduly burdensome to require non-pares Messrs. Scruggs to comply with the
subpoenas or "serve fully briefed objections thereto" within :fve calendar days of serice of the
the foureen-day period contemplated by Rule

subpoenas.2 D.E. 989. This tie is less than half

45(c)(2)(B) for objections, and even there, such objections need not be "fully briefed.,,3 This is

simply "not a reasonable tie to comply" with 42 document requests as requied by Rule
45

(c)(3)(A)(i). This problem alone is suf:fcient to require the Cour to quash Defendants'

subpoenas.

The inexcusable delay in the issuing of these subpoenas is not due to Messrs. Scruggs and
'the Defendants' tardiness or oversight canot excuse imposing ths uneasonable and onerous
schedule on Messrs. Scruggs. Even if

State Far were unaware of

Rule 45 when it issued

document requests to non-pares under Rule 34 in August 2008, State Far has been on notice

2 Ths is contrary to Fed. R. Civ. P. 6, which requies that, "in computig any penod of

tie prescnbed by or

allowed by ... order of cour ..., when the penod of tie prescnbed or alowed is less thn 11 days, intermediate
Satuday, Sundays, and legal holidays shall be excluded in the computation."
3 Rule 45 contemplates that a subpoenaed person need not brief anytg unti after the servg par fies a motion
to compel, and identies any legal basis for requestig the sought documents, whereupon the subpoenaed person is

allowed to fie a responsive bnef. The Magistrte's Order denies Messrs. Scruggs the opportty to file a
responsive pleading and to have these signcant objections heard in opposition to any motion to compel tht

Defendats may fie. Ths is objectionable under the basic canons of due process as well as Local Rule 7.2
movant's memorandum submit a memorandum of
("Counel for respondent shall, with ten days after service of
authorities in reply.")
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for :fve months that the original document requests were a legal nullity. Messrs. Scruggs should

not be prejudiced because State Far waited until discovery was closed and tral was imminent
to finally issue proper subpoenas, and moreover to then double the size oftheir origial request
at that late date. Indeed, several of these requests for documents were made for the very :frst

time on Januar 14, 2008, several months afer discovery in ths case closed. Additionally,

Renfoe has no excuse for waiting until such a late date to subpoena documents for the fist time,
and Messrs. Scruggs should not be prejudiced by Renfroe's own tardiness, well afer the

discovery deadline in the case had passed. In short, the Cour's shortened schedule places an
the Defendants'

uneasonable and undue burden on non-pares Messrs. Scruggs as a result of

tardiess and oversight. These subpoenas must be quashed.

B. The Subpoenas Are An Improper Attempt to Get Documents from Other

Persons and Entities Not Served.
These subpoenas are also objectionable because they seek documents from persons and

entities other than Richard and Zach Scruggs. These subpoenas are directed to Richard F.
Scruggs and D. Zachar Scruggs ~ersonally, and were emailed to their personal attorneys.4 See

D.E. 1024 at 3; D.E. 1025 at 3; D.E. 1033-2 at 1; D.E. 1034-2 at 1. Nevertheless, the subpoenas
request documents that are clearly not in the "possession, custody or control" of the Scruggses.

Fed. R. Civ. P. 45(a)(1)(A)(iii). The subpoenas command "you" to produce documents.
However, both State Far and Renfoe. de:fne "you" so broadly as to include a large number of

persons in addition to the Scruggses. The State Far subpoenas command that:

As used in these requests, the term 'you' includes but is not limted to you, past
and present members of the Scruggs Law Firm, Scruggs Katra Group ("SKG"),
4 Counsel for Messrs. Scroggs agreed in advance to accept service of subpoenas, and thus do not object to the

subpoenas being sent in ths way. Nonetheless, Messrs. Scroggs cànot prevent ths Cour from quashig the
subpoenas for a lack of personal service, as requied by Rule 45(b). The Cour has previously done so sua sponte,
even when counel has consented to receiving serce and has not objected on tht basis. See Order, D.E. 534
("(S)ervce of the subpoena was not 'made by deliverig a copy thereof to (Lecky) Kig, as requied by Rule 45(b).
It was, intead, addressed to Kig 'though her attorney of

record,' Joseph M. Holloma, 107 Nort State Street,

Jackson."); Harrison v. Prather, 404 F.2d 267, 273 (5th Cir. 1968) (service of subpoena on plaintiffs counel, as
opposed to plaintiff

hielf, was "a nullity"). See also Rule 45(b)(2) (proscribing the geographic range for

service).
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proper

theii affliates, their agents, attorneys, staff, and any other related or formerly
related law :frms/entities.
D.E. 1027 at 2. In reality, Richard Scruggs is only Richard Scruggs, and Zach Scruggs is only

Zach Scruggs. Messrs. Scruggs are not the Scruggs Law Firm, which is a separate legal entity
including several other parers, nor are Richard and Zachary Scruggs the SKG, which included
several other law firms. Even fuer afield, Richard and Zach Scruggs have no control over

"related or formerly related law firms/entities" or any former members of any ofthe entities
identi:fed in the de:fnition of

"you." If

State Far and Renfroe want to serve those corporate

entities with subpoenas, then they can do so (as they have in the past), but they canot do so with

the present subpoenas which are addressed to Richard and Zachar Scruggs personally, and not

in their of:fcial capacities. State Far may not command the Scruggses to produce the
documents of other people and entities.5

Renfroe's request also expansively defines "you" to cover other persons and entities, and

goes so far as to include another person by name, Mike Moore. D.E. 1033-2 at 4. Although
Messrs. Scruggs have great respect for Mr. Moore, Messrs. Scruggs are not Mike Moore.

Furher, that the Scruggses have worked with Mr. Moore and others in the past is not a basis for
compelling them to produce documents that are in the possession, custody, and control of others.

See In re Nortel Networks Corp. Securities Litigation, 2004 WL 2149111,3 n.6. (S.D.N.Y.

2004) (quashing subpoena served on American parer for documents of a Canadian company he
formerly worked with).

As a matter oflaw, these other individuals and entities were not served with the present
subpoenas, and Messrs. Scruggs are neither wiling, nor able, to accept service on their behalf.

See Rile 45(b) ("servng a subpoena requires delivering a copy to the named person").

Moreover, Messrs. Scruggs canot respond or produce documents on behalf ofthese other

5 In contrast to the present subpoenas, see State Far's Notice of

Intent to Serve Subpoenas, D.E. 750 on the

Scruggs Law Fir properly addressing the subpoena to the Law Fir itself, rather thn to any parcular individuaL.
Likewise, see N.L.R.B. v. Line, 50 F.3d 311,314 (5th eir., 1995)("subpoena was addressed to 'Ronny Line,
President' at his corporate offce, made it clear that the individual was being served in official capacity).
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themselves. See Fed. R. Civ. P.

persons or entities, but can respond only on behalf of

45( a)(l )(A)(iii). See also erinMedia, LLC v. Nielsen Media Research, Inc., 2007 WL 1970860

"you" to the extent

(M.D. Fla. 2007 (quashing a simlar subpoena with an expansive defition of

that the requested documents were not in the movant's possession, custody, or control). "The
par seeking production of the documents ... bears the burden of proving that the opposing
par has such control." us. v. International Union of Petroleum andlndus. Workers, AFL-

CIO, 870 F.2.d 1450, 1452 (9th Cir. 1989) (citation omitted). The Defendants have not, and

The fact that for State Far and Renfoe even request that Messrs. Scruggs respond to
subpoenas for documents in the possession, custody, and control of others is reckless and reveals

the tre goal ofthese subpoenas as harassment. These subpoena should be quashed in toto.
c. These Subpoenas Are Not Reasonably Calculated To Lead To Admissible

Evidence.
Nearly

all of

State Far's and Renfroe's document requests are facially

overbroad and

call for the production of thousands of pages of irelevant information. As a whole, these
document requests are not "reasonably calculated to lead to discoverable evidence" in the matter
of McIntosh v. State Farm & Renfroe. Rule 26; Advisory Commttee Note to the 1970
Amendment of

Rule 45( d) ("The scope of production under a subpoena is the. same as the scopè

the document requests are overly broad,

for discover generally under Rule 26."). Nearly all of

and several ofthe requests have nothg to do with any claim or defense in McIntosh, but are

instead attempts to open discovery into other cases, or to satiate the curosities of State Far and
Renfoe regardig the litigation, political, and public relations strategies of

their former

adversary. In short, these subpoenas are a :fshing expedition.

Although the standard for discovery is liberal, ths often intoned legal tenet should
not be misapplied so as to allow fishing expeditions in discovery. Some theshold
showing of relevance must be made before paries are requied to open wide the

doors of discovery and to produce a varety of information which does not
reasonably bear upon the issues in the case.
Hofer v. Mack Trucks, Inc,. 981 F.2d 377,380 (8th Cir. 1992), cited in Butler v. Kmart Corp.,
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2007 WL 2406982, 1 (N.D. Miss. Aug 20, 2007). State Far and Renfroe have not, and canot,

make a "threshold showing of relevance" for each and every one if their requests for documents.
The best statement of

what is relevant in this case can be found in the Defendants'

representations to ths Cour. State Far recently moved to exclude all media references to Cori
and Kern Rigsby in the trial of

Here, the gravamen of

this matter, and in doing so argued that:

Plaintiffs' clais is that the daage caused to their

residence by Hurcane Katrina was covered under their homeowner's insurance

policy. The facts relevant to Plaintiffs' clais would include facts tendig to
establish whether or not the damage to Plaintiffs' home was caused by wind or by
water, and, assumg that covered wind damage can be established, the amount of

water daage.

that damage as opposed to the amount of

State Far Motion in Limine, D.E. 1010 at 3. Renfoe joined in ths motion and adopted it
verbatim. Ù.E. 1038.

information

In contrast, however, State Far's and Renfoe's subpoenas seek all sorts of

about media contacts, political activity, and other cour cases, which have absolutely nothing to
do with the McIntosh case. To highight just one example, State Far requests
all documents concerng any communcations between 'you' and any person
af:fliated with or employed by any media outlet pertaining to or arsing out of
Hurcane Katra, includig without limitation any documents provided by you.

State Far Request #11 (emphasis added). State Far requests these media communcations

Plaintiffs' claims." Furer, if,

even though they may have nothg to do with "the gravamen of

as State Far and Renfroe argue in D.E. 1010, al media references to the Rigsby sisters are

irelevant to the case of McIntosh, how are Messrs. Scruggs's communcations to the media
about the Rigsbys so relevant as to

requie that these subpoenas be enforced? Moreover, Request

#11 is facially even broader than that, coverig not only media contacts about the Rigsbys, or the
McIntosh case, but also every other interview that Messrs. Scruggs gave, both on the record and
off, and even Messrs. Scruggs's political statements supportg and opposing varous candidates

for public of:fce where issues "arse out of Hurcane Katra." Apar from the fact that many of
these responsive documents are matters of public record, the Scruggses have spent the better par

of the last two and a half years litigating Hurcane Katra cases. They have been approached
by hundreds of media outlets in that time, and done numerous interviews. It is uneasonable and
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unduly burdensome to require Messrs. Scruggs to comply with patently-overbroad requests such

as this one. Such facially overbroad requests are egregious abuses ofthe subpoena power.
These subpoenas should be quashed. See Nova Biomedical Corp. v. i-Stat Corp., 182 F.R.D.

419,423 (S.D.N.Y. 1998) (af:frming magistrate's order quashing subpoenas where the document
requests contained in the subpoenas were overbroad and therefore unduly burdensome); United

States v. Pelaez, No. 96 Cr. 464, 1997 U.S. Dist. LEXIS 11334, at 3 (S.D.N.Y. Feb. 20, 1997)
(quashing subpoena where the document request was "overbroad and a patent attempt at a

forbidden ':fshing expedition"').

"The overbreadth problem is parcularly acute with respect to institutions such as law

privacy." Matter of

offces, with which thid paries often deal with sign:fcant expectations of

Grand Jury Impaneled January 21, 1975,529 F.2d 543,549 (3rd Cir., 1976) (vacating order
compelling law fi to comply with overbroad subpoena). As ths Cour knows quite well,

of cases on the

Messrs. Scruggs are very active attorneys who have handled a wide range

Mississippi coast, involving thousands of clients, both before and after Hurcane Katrna. Many
of

State Far's and Renfroe's open-ended and overbroad requests cover anytg tangentially

many documents that are

related to Hurcane Katra, and thus would require disclosure of

irelevant to the McIntosh case, that are confdential, and that would invade the privileges of
literally thousands of other clients. Insurance Co. 'If North America v. Union Carbide Corp., 35

F.R.D. 520 (D. Colo. 1964) (pares should not be given "care blanche to exame an attorney's

:fles" in former cases).

Scruggs. .

D. Compliance With These Subpoenas Imposes An Undue Burden on Messrs.

The extremely short period for compliance and the overly broad scope of

these subpoenas

are suffcient by themselves to demonstrate that these subpoenas subject Messrs. Scruggs to

undue burden contrar to Ru1e 45(c)(3)(A)(iv). "Moreover, whether a subpoena subjects a
the subpoena's reasonableness, which

nonpar to undue burden generally raises a question of

'requies a cour to balance the interests served by demandig compliance with the subpoena
against the interests fuered by quashing it.'" Positive Black Talk, Inc. v. Cash Money Records,
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Inc., 394 F.3d 357, 377 (5th Cir. 2004) (quoting 9A Charles Alan Wright & Arhur Miler, Fed.
Prac. & Proc. § 2463 (2d ed. 1995)). In balancing a subpoena's bene:fts and burdens, the court
must also "'consider whether the information is necessar and unavailable from any other

source. ", Id.

Notably, Messrs. Scruggs are not paries to the McIntosh case, and never have been. This

fact weighs against burdenig them with discovery for which State Far and Renfroe have no
compelling necessity. See Katz v. Batavia Marine & Sporting Supplies, Inc., 984 F.2d 422, 424
(Fed. Cir. 1993) (collecting cases); United States v. Columbia Broad. Sys., Inc., 666 F.2d 364,

371-72 (9th Cir. 1982). The lack of compellng necessity for these documents is evinced by the
fact that State Far and Renfroe waited for eight months after discovery opened and until more

than two-and-half- months afer discovery closed to even make a proper request for these
documents. Moreover, the necessity is belied by the fact that they never requested them from
. any of the multiple alternative sources which could provide them.

As ths Cour knows, Messrs. Scruggs are the former counsel of the McIntoshes, and thus

have contiuig duties of confdentiality and continuig duties to see that their interests are not
hared by the Scruggs Law Firm's withdrawal from their case. See Miss. R. Prof. Conduct 1.16.

Messrs. Scruggs are also presently counsel for the Rigsbys, who have several pending cases
agaist State Far and Renfoe. "The tactic of seekig discovery from opposing counsel is

generally disfavored." Nguyen v. Excel Corp., 197 F.3d 200,209 (5th Cir. 1999), citing Gould
Inc. v. Mitsui Mining & SmeltÙig Co., 825 F.2d 676,680 n. 2 (2d Cir.1987) and Shelton v. Am.

Motors Corp., 805 F.2d 1323, 1327 (8th Cir.1986)). See generally, Hickman v. Taylor, 329 U.S.

495, 510 (1947) ("Not even the most liberal of discovery theories can justify unwaranted
inquiries into the :fles and the mental impressions of an attorney."); Id., at 516 (Jackson, J.,
concurg) (''Discovery was hardly intended to enable a leared profession to perform its

fuctions... on wits borrowed from the adversar."). These subpoenas are precisely the type of
games-playing tactics that numerous cours have "discouraged, as they disrupt the adversaral
process and lower the standards of

the profession." Swangain v. AON Corp., 2006 U.S. Dist.

LEXIS 63964 at *5 (S.D. Miss. Sept. 6,2006) (citing cases).
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Given the cours' disfavor for seeking discovery from opposing counsel, the Court should
begin its analysis of

these document requests by asking whether any or all of these documents

are available elsewhere. Positive Black Talk, Inc., 394 F.3d at 377 (in balancing a subpoena's

benefits and burdens, the cour must "consider whether the information is necessar and
unavailable from any other source."). This priciple is especially trenchant when discovery is

sought from opposing counsel. Static Control Components, Inc. v. Lexmark Intern., Inc., 2007

WL 926985 at 5(E.D. Ky. 2007) (requiring such a showing before gettg documents from

opposing counsel); Bruh v. Harkins, 9 F.RD. 681 (W.D. Mo. 1950) (subpoena must be quashed
since par should develop its own evidentiar record, rather than relyig upon adversar's

attorney.)

The fact that Messrs. Scruggs have withdrawn as tral counsel for the McIntoshes does
. not change this analysis (even aside from the fact that they continue as the Rigsbys' counsel in

related litigation). See e.g., Mass. Mutual Life Ins. Co., v Cerf 177 F.RD. 472, 481-82 (N.D.
CA. 1998) (applying Shelton analysis to former counsel, quashig deposition because
information was available elsewhere); Desert Orchid Partners v. Transactions Systems

Architects, Inc., 237 F.R.D. 215,219 (D. Neb. 2006) (same).

As a matter of fact, a great many of these documents are available elsewhere. For
example, both State Far and Renfoe want documents relating to communcations with the

United States and Mississippi Attorney General's of:fces and the Mississippi Deparent of
Insurance. To the extent that such inormation is discoverable, it is also discoverable from those
Inormation Acts. 5

same offces, via subpoena or the Mississippi and Federal Freedom of

U.S.C. § 552; Ms. Code § 25-61-1.
Messrs. Scruggs are also regrettably involved in two other crial proceedings pending
in two other fed~ral cours, as well as several other civil cases. Requirig them to respond to

four subpoenas on extremely short notice (in contravention ofthe period provided by the Federal
Rules), and where the subpoenas request thousands of documents in 42 categories, some of
which are relevant to one of

the criminal cases, altogether presents an undue burden on these

non-paries. Messrs. Scruggs and their attorneys are workig full-time to defend those cases, and
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should not be distracted by State Fan's and Renfroe's il-advised :fshig expedition at ths late

these subpoenas until after those

date. At the very least, the Cour should stay enforcement of

criminal proceedings have been resolved.
E. These Subpoenas Should Be Quashed Because They Seek Materials That Are

Privileged.
Many ofthe requested documents are subject to various privileges, and thus under Rule
which requests are subject to

45(c)(3)(A)(ni), canot be produced. An identi:fcation of

privileges follows in the speci:fc objections below, a1Qng with the factual basis for the same. So
as to prevent redundant brie:fng below, the legal basis for each claimed privilege is set fort

here.
1. Privilege Against Self-Incrimination
Several of

these requests for documents bear squarely upon the crimial contempt case

pending in Alabama, concerng Messrs. Scruggs's alleged retention of certai documents
origin3.ly provided by the Rigsbys after Judge Acker ordered that they be retued to Renfoe's

counsei.6 See e.g., S.F. Request No. 21; Renfroe Request No.8. Forcing Messrs. Scruggs to
disclose the existence of those very same documents, if any were indeed in their possession,

would clearly violate their Fift Amendment rights against self-incriination.
Although the contents of a document may not be privileged, the act of producing

the document may be. A governent subpoena compels the holder of the

document to perform an act that may have testionial aspects and an
incrimiating effect. As we noted in Fisher: "Compliance with the subpoena

tacitly concedes the existence of the papers demanded and their possession or
control by the taxpayer. It also would indicate the taayer's belief

that the papers

are those described in the subpoena."

United States v. Doe, 465 U.S. 605,612-613 (1984) (quoting Fisher v. United States, 425 U.S.
391,396,96 S.Ct. 1569, 1573,48 L.Ed.2d 39 (1976)).
2. Attorney-Client Privilege

Messrs. Scruggs have represented thousands of clients in Hurcane Katrna litigation,
including the McIntoshes, whose personal communcations would be subject to several of

these

6 For background on the crial case pending in Alabama, see Scruggs' Objection to Magistrate's Order, D.E. 956.
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subpoena requests. Each of these individual clients has an expectation of con:fdentiality in their
documents, and none has waived that right.

Moreover, Messrs. Scruggs represent Con and Kerr Rigsby. As ths Cour has found,
which culminated in

the Rigsbys began provided documents to Richard Scruggs, the receipt of

Scruggs :fling a qui tam action on behalf of

the Rigsbys in April

2006. Order, D.E. 911 at 3. In

the qui tam litigation, the Rigsbys are whistle-blowers and represent the United States
goyernent against State Far and Renfroe. The Rigsbys', State Far's, and Renfroe's conduct

following Hurcane Katrna are all at issue in the qui tam case. Thus, when the Rigsbys
approached Richard Scruggs in Februar 2006, they did so not only with concerns about State

Far's and Renfoe's fraudulent conduct, but also with concerns and questions regarding their
own legal rights given their employment at that time with Renfroe. Where an attorney is
consulted for the purpose of obtaining advice on legal questions or matters, that activity gives

rise to an attorney-client relationship. See In re LTV Secs. Litig., 89 F.RD. 595, 602 (N.D. Tex.
1981).
..

An attorney is not permitted and canot be compelled to produce communcations made
in confidence to the attorney by his or her client uness the client consents. Where the

communcations are of a con:fdential natue, are made between a client and her attorney, and are
made for the purose of seeking or givig legal advice, such communications are absolutely

protected from disclosure by the attorney-client privilege. See Upjohn Co. v. United States, 449

U.S. 383, 389-95 (1981). All ofthe Rigsbys' communcations with Messrs. Scruggs for which
State Far and Renfroe seek discovery were of a confdential natue and made for the purose of

seekig or giving legal advice.
3. Work-product doctrine

"a lawyer's research, analysis

The work-product doctrine provides quali:fed protection of

witnesses' statements." Dunn v.

oflegal theories, mental impressions, notes, and memoranda of

State Farm Fire & Cas. Co., 927 F.2d 869,875 (5th Cir. 1991) (citing Upjohn, 449 U.S. at 400;
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United States v. El Paso Co., 682 F.2d 530,543 (5th Cir. 1982)). In Shelton v. American Motors
Corp., 805 F.2d 1323 (8th Cir. 1986), the cour held that the work-product doctrne bared the
takg of an attorney's deposition where the testimony sought would have reflected the mental

impressions and opinons ofthe attorney. See id. at 1328; see also Buford v. Holladay, 133

F.RD. at 492-93. Ths strong presumption in favor of protecting attorney work product can be

overcome only by showing a compellng need for the information and an inability to discover the
substantial equivalent by other means. See Conkling v. Turner, 883 F.2d 431, 434-35 (5th Cir.

1989); In re Intl Sys. & Controls Corp. Secs. Litig., 693 F.2d 1235, 1240-41 (5th Cir. 1982);

Fed. R. Civ. P. 26(b)(3); Miss. R. Civ. P. 26(b)(3) ("(T)he cour shall protect against disclosure

of the mental impressions, conclusions, opinons, or legal theories of an attorney or other

representative of a par concerg the litigation.").
To the extent that any of

the requested doci.ents were created are withn the scope of

the Rigsbys' employment as consultants for the Scruggs Law Firm and SKG, those interactions

also are protected by the work-product doctrne. The work-product doctrne protects not only
materials prepared by a pary, but also materials prepared by a representative of a par,

including consultants. See United States v. Nobles, 422 U.S. 225, 228 (1975); see also Fed. R.
the work-product doctre). In

Civ. P. 26(b)(3) (includig "consultant(s)" withn the scope of

United States v. Nobles, the Supreme Cour explained "that attorneys often must rely on the
assistance of

materials in preparation for

investigators and other agents in the compilation of

tral. It is therefore necessar that the doctrne protect material prepared by agents for the
attorney as well as those prepared by the attorney hiself." 422 U.S. at 238-39. Here, the

Rigsbys were hied by SKG as consultants for SKG's cases against State Far and other insurers

the work that they did as

that fraudulently denied Katrna damage claims. The content of

consultants; the opinons that they provided as consultants; the mental impressions that they
arved at in the scope of
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as consultants are all protected by the work-product doctrne.
State Far and Renfroe have not made a showing of a compellng need that would entitle

Messrs. Scruggs or their

them to access the mental impressions, conclusions and legal theoriès of

consultants. There is no reason to believe that State Far and Renfoe canot without undue
hardship obtain the information they seek here from other sources such as their own employees

and agents, who after all created the engineering reports at issue. This is especially tre of State

Far's document requests concernng its own employees. See, e.g., State Far Request No. 10.
The mere possibility that the Scruggses have documents that might yield admissible evidence
canot overcome the strong presumption against inquiries into attorney work product.

The only interactions that the Scruggses have had with .the Rigsbys that are arguably

relevant to the McIntosh case concern the qui (am case and other Hurcane Katra cases for'
which Messrs. Scruggs have anticipated brigig or actually litigated. Thus to the extent that the
documents are at all relevant, the documents State Far and Renfoe seek from Messrs. Scruggs
will necessarly implicate either the attorney-client privilege or the legal theories, opinons, and
mental impressions that were developed by Messrs. Scruggs and other SKG attorneys in
. anticipation and fuherance of litigation against State Far, Renfoe, and other inurance
companes that have fraudulently dened Katrna damage claims of Gulf Coast residents. Like

. the attorney-client privilege, the work-product doctrne protects Messrs. Scruggs from having to

disclose ths inormation to State Far and Renfroe.
4. Joint-prosecution privilege.

Messrs. Scruggs's communcations with the United States governent regarding State

Far's and Renfroe's fraudulent conduct after Hurcane Katra are also protected from
discovery by a joint-prosecution privilege, which the Rigsbys, as relators, and Messrs. Scruggs,
as their attorneys, share with the United States. Several cours have recognzed that there is a

joint-prosecution privilege in communcations made by a relator or relator's counsel to the
United States governent as well as a privilege in the attorney work product that is shared with
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the United States governent. See, e.g., United States ex reI. Purcell v. MWI Corp., 209 F.RD.
21,26-27 (D.D.C. 2002) (recognzing

privilege); United States ex reI.

joint-prosecution

Burroughs v. DeNardi Corp., 167 F.R.D. 680,686 (S.D. CaL. 1996) (ruling that the relator and

the governent "are essentially the same pary" and can assert a "joint prosecution privilege").
The document requests covering Messrs. Scruggs's receipt and use of State Far documents

provided to them by their clients, Zachar Scruggs's receipt of confdential emails from his

clients, and the Rigsbys' consulting wor~ for Messrs. Scruggs directly concern Messrs.
Scruggs's qui-tam-related communcations with the United States governent. All of

these

communcations were made in the course of a joint-prosecution effort and were designed to
fuer that effort. The joint-prosecution privilege protects the Scruggs attorneys from having to
disclose the content of

these communcations as well as any work product shared by Messrs.

Scruggs with the United States governent. Messrs. Scruggs, the Rigsbys, and the United States

governent have not waived the joint-prosecution privilege, which provides yet another basis for

quashing the Defendants' subpoenas.
5. Common-interest priviege

Regarding the requests for communcations with the United States governent,

Mississippi Attorney General Jim Hood, and other Katrna-related litigants or counsel, those
communcations are protected from discovery by a common-interest privilege. The commoninterest privilege is an extension of

the attorney-client privilege and of

the work-product doctrne

and "extends the attorney-client privilege to communcations made in the course of joint defense
activities." In re LTV Secs. Litg., 89 F.R.D. at 604; see also Power Moslet Techs. v. Siemens

AG, 206 F.RD. 422,424 (E.D. Tex. 2000) (stating the common-interest privilege applies to

work product). The common-interest privilege thus protects communcations between two
paries or attorneys that share a common legal interest. See Hodges Grant & Kaufmann v. IRS,

768 F.2d 719, 721 (5th Cir. 1985); Aiken v. Texas Farm Bureau Mut.lns. Co., 151 F.RD. 621,
623 (E.D. Tex. 1993).

Messrs. Scruggs share a common legal interest with private pares, governental
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entities, and attorneys that are litigating State Far's and Renfoe's fraudulent conduct relating

to Hurcane Katra damage claims. State Far has recently attempted to make a scandal out of
the fact that these public and private entities acknowledged having a common interest in

prosecuting State Far's wrongdoing, but of course the legislatue clearly contemplated such a
possibility when it created civil, criinal, and regulatory remedies applicable to the same
misconduct. The common-interest privilege prevents Messrs. Scruggs from disclosing any
communcations that were made between attorneys, governental entities, and private parties

who are litigating against or anticipate litigating against State Far and Renfoe for their

fraudulent conduct with respect to Hurcane Katrna damage clais.

III. SPECIFIC OBJECTIONS
The following are verbatim reproductions of each request made by State Far and

Renfroe, followed by Messrs. Scruggs's response to each.
State Farm # 1: Please produce the origial October 12,.2005, engineer report

purorted to be prepared by Forensic Analysis & Engineerig Company regarding

the McIntosh property at 2558 S. Shore Drive, Biloxi, MS.
ReSDonse: Ths is one of

the very few requests which is suffciently narow and

sufficiently relevant to the McIntosh case, and where the Rigsbys have aleady testi:fed
substantively on the matter, that Messrs. Scruggs can respond as follows: This document is not
in the possession, custody, or control of

Richard F. Scruggs or D. Zachar Scruggs.7

State Farm # 2: Please produce the origial sticky note on the October 12,2005

engineer report referenced in Request No.1.
ReSDonse: For the same reasons as in State Far Request #1, Messrs. ~cruggs can respond that

Richard F. Scruggs or D. Zachar

this document is not the possession, custody, or control of

Scruggs.
State Farm # 3: For the period from October 12, 2005 though Februar 28,

7 If State Far and Renfoe had confed themselves to such diect, tagible, and specific requests, the Scruggses
could simarly respond directly and simply to the other docwnent requests. Moreover, if State Far and Renfoe
had been as discerng in their other requests, then the Cour could be more inclined to tae their subpoenas

seriously, as real attempts to undertake discovery in ths case, rather thn the harssing fishig expedition that they
are.
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2006, please produce all documents concernng Kerr Rigsby, Cori Rigsby,
Patricia Lobrano, or Wiliam Lobrano, including without limitation any telephone
bils, records, or messages showing any communcation or attempted

communcation between "you" and Kem Rigsby; Cori Rigsby, Patrcia Lobrano,

or Willam Lobrano. (Documents confined specifcally and exclusively to the
insurance clais made by Patricia Lobrano or William Lobrano arsing out of

Hurcane Katra are excepted from this request.)
Response:

First, this request is extremely overbroad, and thus not reasonably calculated to
lead to the discovery of admissible evidence. This request is uneasonable because it refers to
any documents "concerng" four named individuals, thee of which have no direct relationship

to the McIntosh case whatsoever. Notably, the subsequent verbiage expressly does not limit the
request ("including without limitation"). Ths request could include everyhig from news

clippings, personal communcations, medical records, personnel records, etc., and is simply an
unwaranted :fshing expedition. If State Far wanted anyting in parcular, it should have

asked for it to the exclusion of thousands of pages of extraneous materiaL.

Second, this request is ambiguous. Does it refer to documents created between these
dates, or documents that were provided to Messrs. Scruggs between these dates, or documents

that "concern" anytg that happened between those dates? Alost every piece of paper in
Katrna litigation arguably concerns thgs that the Rigsbys did and leared durng the specified

time period.

these are already in

Third, these documents are available elsewhere, indeed many of

ths Cour. But even considering the

State Far and Renfoe's fies, or in the public record of

enumerated items, for example, telephone bils are available from the telephone company, and
other documents relating to the Rigsbys or Lobtanos, are available from those very persons.
Fourth, these documents are privieged, given that all four of these individuals are
clients or former clients of

Messrs. Scruggs. Any relevant communcations made durg ths

tie period, if they exist, would have been made for the puroses of securng legal advice.
Many subsequently-created documents that "concern" the Rigsbys's work durg this period of

time are subject to work-product protections, joint-prosecution privileges, and common interest
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privileges, as explained supra.

Fifth, these documents may be subject to Judge Acker's order prohibiting
dissemination and/or would require Messrs. Scruggs to incrimiate themselves, contrar to the

Fifth Amendment, as explaied supra. Judge Acker previously required that Messrs. Scruggs
tu over certain documents, and if in compliance with this subpoena Messrs. Scruggs were to

produce any such documents now, it would be tantamount to an admission that they had them in
their possession, in violation of Judge Acker's Order.
State Farm # 4: Please produce all documents concernng the Mississippi

Attorney General's Offce, including without limtation Jim Hood, Courey
Scholemer, and Mike Moore while he was working with or for the Mississippi
Hurcane Katra.

Attorney General's ot:fce, pertaing to or arsing out of

Response:

First, this request is not reasonably calculated to lead to discoverable evidence in the
case of McIntosh v. State Farm & Renfroe, since no claim or defense depends on whether
Messrs. Scruggs communcated with the Attorney General's offce. Previously, State Fan
sought to question Plaintiffs' former attorney Johny Jones "about Scruggs's clai that he

(Scruggs) was a governent confdential informant" and the Cour found that there was "no
relevance" to that entie areas of

inqui, and quashed the subpoena. Order, D.E. 525 at 1-2

("The Cour therefore :fnds State Far has failed to establish the information it seeks from

Plaintiffs' former counsel is pertinent to the McIntosh lawsuit.") (emphasis in origial).
Second, this request is abusively overbroad, since it is not limited to the McIntosh

case, or even State Farm in particular, and thus imposes an undue burden on Messrs. Scruggs.
If

Messrs. Scruggs supported or opposed a candidate for the Attorney General's of:fce, for

reasons that may have arsen out of

Hurcane Katrna, for example, that would appear to be

covered by this request despite such materials being irrelevant to the McIntosh case. If

Messrs.

Scruggs submitted information to the Attorney General's offce about another insurer on another
homeowner's claim, that would also fall under ths request, but it is hard to imagie how that

would be of consequence to the determnation of any fact at issue in McIntosh v. State Farm &
Renfroe. F .R.E. 401. Thus, requiring Messrs. Scruggs to search for and produce those
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documents would impose an undue burden.
Third, these documents are available elsewhere. To the extent that these documents
are discoverable, rather than rushing to their opposing counsel in this case, State Far is free to

subpoena the Attorney General, and/or get the documents through the Mississippi Freedom of
Information Act, as explaied supra.
Fourth, these documents are privileged, subject to attorney-client privilege, subject

work-product protection, joint-prosecution privilege, and common interest privilege, as
explained supra. Any communcations with the Attorney General's office would be for legal

puroses (or would be completely irelevant to this case). Notably, ths request even covers
documents concernng Plaintiffs' curent counsel, Mike Moore, which would be protected from
disclosure, regardless of

whether "he was working with" the Attorney General's offce at the

tie he was also the McIntoshes' counsel.

Fifth, these documents may be subject to Judge Acker's order prohibiting
dissemination and/or require the Scruggses to incrinate themselves, contrar to the Füth

proceedings explicitly relate to what

Amendment, as explaied supra. The criminal contempt

documents Messrs. Scruggs may have provided to the Mississippi Attorney General's of:fce,
pursuat to the explicit "law enforcement" exception in Judge Acker's injuction.

State Farm # 5: Please produce all documents concerng the American

Broadcast Company, including without limitation ABC News, 20/20, and Joe

Rhee, pertainig to State Far and Hurcane Katra.
Response:

First, this request is irrelevant, and not reasonably calculated to lead to the
discovery of admissible evidence. Although ABC News ran a story about the McIntosh case,
relevance quoted above, such media coverage itself

according to State Far's own de:fnition of

has nothig to do with the merits of

relevant, the question of

the McIntosh case. Even if

the media coverage was itself

what documents Messrs. Scruggs may have sent to, or received from,

ABC News is even fuer removed.
Second, the request is overbroad, in that State Far seeks documents that do not relate
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to the McIntosh case but rather just to State Far and Hurcane Katrna in general. Indeed, as

written to be ''wthout limitation," this request would include news clippings, broad cast

recordings, web sites, press releases, and even Chrstmas cards, if these were in the Scruggses'
possession. Such a recklessly broad request imposes an undue burden on Messrs. Scruggs.
Third, responsive documents are available elsewhere. Many responsive documents,
including video recordings of

the television broadcast and State Far's attempts to prevent the

show from aig, and deposition transcripts about the same, are already in State Far's own
:fles, and were already produced in discovery by State Far. Messrs. Scruggs should not be

called upon to search for and produce what the Defendants already have. Moreover, State Far
can simply subpoena Joe Rhee and ABC News for any needed documents, and the fact that they

have not done so already belies any claim of "necessity for these documents.

Fourth, to the extent that Messrs. Scruggs have paricipated in litigation that concerned
the ABC News Broadcast, including depositions of State Far personnel about what they knew

and when they knew it, some responsive documents (such as preparatory notes prior to takg
these depositions) would be subject to work-product protection, if any exist.
State Farm # 6: Please produce all documents concernng the United States

Attorney's Offce pertainng to State Far and Hurcane Katrna.

Response:
Messrs. Scruggs hereby incorporate by reference the Response to State Far #4 above,
as if

fully set forth herein. The legal and factual issues are identical. if

the fact that Messrs.

Scruggs was a confdential informant to the state governent is irelevant, so to is the fact that
he may have been a con:fdential inormant for the federal governent, and any such
communcations are equally privileged. Furher, State Far could seek to obtai these

documents from any United States Attorney's Offce though a subpoena ofFOIA request, as
discussed supra.

State Farm # 7: Please produce all documents concernng the Federal Bureau of

Investigation pertng to State Far and Hurcane Katra.
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Response:
Messrs. Scruggs hereby incorporate by reference the Responses to State Far Requests

#4 & #6 above, as if fully set fort herein. The legal and factual issues are identical, given that

the FBI's very purose is to support the work ofthe U.S. Attorneys in investigations, and thus
communcations with the FBI are equally as irrelevant and privileged as communcations with
the attorneys.
State Farm # 8: Please produce all documents concernng Trent Lott pertainig

to State Far and Hurcane Katrna. (Documents confned specifcally and

exclusively to the inurance claims made by Trent Lott arsing out of Hurcane
Katra are excepted from ths request.)
Response:

First, this request is not reasonably calculated to lead to discoverable evidence in the
case of McIntosh v. State Farm & Renfoe, since no claim or defense depends on Senator Trent
Lott, in any way whatsoever. This is apparently just an attempt to sensationalize the McIntosh

case, by throwig in the name of a well-known leader on the coast.
Second, this request is abusively overbroad, since it is not limited to the McIntosh

case, and thus imposes an undue burden on Messrs. Scruggs. Trent Lott is both a former client
of the Scruggs Law Firm, and a close familial relative of ¥essrs. Scruggs. As ths Cour is

aware, durng his tenure as a United States Senator, Trent Lott has represented thousands of
homeowners on the Gulf Coast and has been an outspoken leader on Hurcane Katra issues.

Messrs. Scruggs also represented thousands of clients who had varous issues with the federal

governent, includig FEMA and the Small Business Administration, and who mayor may not
have communcated with Senator Lott's Offce. It is diffcult to imagine that any of

these

documents would be of consequence to the determination of any fact at issue in McIntosh .v.

State Farm & Renfroe. Thus, requirng Messrs. Scruggs to search for and produce those
documents would impose an undue burden.

Third, these documents are available elsewhere. To the extent that these documents
are discoverable, rather than rushig to their opposing counsel in this case, State Far can

simply subpoena Trent Lott hiself, and/or get the documents through the Freedom of
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Information Act, as explained supra.
State Farm # 9: Please produce all documents concernng any communcations

between "you" and Brian Ford, including without limitation any proposed or
actual employment, reimbursement, indemnty, and/or compensation.

Response:
Any responsive documents are available elsewhere. State Far can simply subpoena
Brian Ford hiself, as they have already done. Indeed, the Scruggs Law Firm has already

responded to a nearly-identical subpoena issued by State Far on October 31, 2007, and have
disclosed that no such documents are in the :frm's possession, custody, or control. See D.E. 750
(subpoena), D.E. 842 (notice of compliance). At this point, State Far's repetitive subpoenas

for the same documents amount to nothng more than harassment.
State Farm # 10: Please produce all documents concernng communcations

between "you" and any State Far employee who worked on any Hurcane

Katra clai.

Response:

First, this request is not reasonably calculated to lead to discoverable evidence in the
case of McIntosh v. State Farm & Renfroe, since no claim or defense depends on whether
8
Messrs. Scruggs communicated with State Far employees.

Second, this request is abusively overbroad, since it is not limited to the McIntosh

case, nor limited to any timeframe whatsoever, and thus imposes an undue burden on Messrs.

Scruggs, who have litigated hundreds of cases against State Far, and have communcated with
State Far employees in varous capacities, including perhaps personal business relationships,

depositions, discovery disputes, demand letters, settlements, etc. Even within the McIntosh case,

Messrs. Scruggs have communcated with employees such as Tamara Rennck, Rachel

McFarland, and John Deganar, so as to take their depositions. Moreover, "you" is defied to
8 Notably, "employee" is undefmed here. State Far has at varous ties characteried independent contrctors,

such as the Rigsbys as "leased employees" and has sought to have independent agents, such as David Staovich,
treated as ifhe were State Farm
for the purose of quashig a subpoena. The Scruggses are unware of
whether
such a broad notion is applicable here, and whether it would indeed cover other persons such as State Far's
attorneys as well. It is also unclear whether State Far here refers to merely their present employees, or to all past
and present employees, or to just those individuals who were employees when alleged communcations with the
Scrggses took place.
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include dozens of other persons who may be affiiated with varous entities, and who mayor may

not have communcated with a State Far employee who worked on a Hurrcane Katrna claim.
If State Far wants something in paricular here, they should have asked for it, to the exclusion
ofthis extraneous materiaL. Thus, requirig Messrs. Scruggs to search for and produce those

documents would impose an undue burden.

Third, these documents are available elsewhere. To the extent that these
communcations exist, State Far should :ft exhaust every effort to get them from their own
employees, and should prove to the Cour that it has done so. State Far aleady has records of
the depositions and many other wrtten communcations made to or from State Far employees.

Fourth, to the extent that any State Far employees did contact Messrs. Scruggs, and did
so for the puroses of seekig legal advice, such communcations would be privileged. Some of

these representations may have occured prior to Hurcane Katra. Even if Messrs. Scruggs
ultimately declined to represent such State Far employees, because of a confict of interest or

ánother reason, it would not automatically waive the privilege. Moreover, to the extent that

responsive documents were prepared in anticipation oflitigation, they would be subject to work-

product protections. To the extent that the Rigsbys are considered State Far employees for the
puroses of ths request, Messrs. Scruggs hereby incoiporates by reference their response to

State Far #3 supra.
State Farm # 11: Please produce all documents concernng any communcations
between "you" and any person afliated with or employed by any media outlet
pertainig to or arsing out of

Hurcane Katrna, including without limitation any

documents provided by you.

Response:

First, this request is not reasonably calculated to lead to discoverable evidence in the
case of McIntosh v. State Parm& Renfroe, since no claim or defense depends on whether
Messrs. Scruggs communcated with media outlets. As State Far and Renfoe themselves

admit supra, media coverage is irelevant to the merits of ths case.
Second, this request is abusively overbroad, since it is not limited to the McIntosh
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case, nor even State Farm in parcular, and thus imposes an undue burden on Messrs. Scruggs.

and the Cour should have a

It is noteworty that First Amendment rights are implicated here,

their

very strongjusti:fcation before compelling discovery about Messrs. Scruggses' exercise of

there is any compelling need for

rights, so as not to create a chilling effect on free expression. If

documents, the request should be narowly tailored, unlike the present request which is nothg
more than an abusive :fshing expedition. Messrs. Scruggs represented thousands of clients on
the Coast, andjust like State Far, used the media to advertise their services, to gamer positive

publicity, and to respond to public attcks. Messrs. Scruggs are also very active politically and
have communcated with the media for those puroses as well. Thus, the potential number of
documents responsive to ths request could be staggerig, yet there is no real necessity for State
Far to receive such documents so as to defend themselves in McIntosh. Thus, requirig

Messrs. Scruggs to search for and produce those documents would impose an undue burden.

Third, these documents are available elsewhere. To the extent that these documents
are discoverable, rather than rushig to their opposing counsel in ths case, State Far can

simply subpoena the media outlets themselves or simply ru a Westlaw search or Google search

for the resultig news stories to gamer the substance of any. communcations.
State Farm # 12: Please produce all documents concernng Caron Rockco,
Heidi Fisher, or Michelle Lee, including without lIintation any payments,

reimbursements, or other monetar disbursements.
ResDonse:

First, this request is extremely overbroad, and not reasonably calculated to lead to
admissible evidence. This request is uneasonable because it refers to any documents
"concerng" four named individuals, none of

which have a direct relationship to the McIntosh

case.9 This case has nothng to do with the "data dump" that those individuals paricipated in,
since the McIntosh :fle was copied by Kerr Rigsby long before, according to her own testimony.
Second, these documents are available elsewhere. Many ofthe responsive documents

are already in ths cour's public records, or in State Far's own :fles, and Messrs. Scruggs
9 Notably, the subsequent verbiage expressly does not lit the request ("includig without limtation").
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should not be compelled to do what State Far can do for itself. State Far has already deposed

these individuals, and if there are any responsive documents, those individuals can provide them.

Third, to the extent that Messrs. Scruggs prepared any documents in anticipation of
litigation, or communcated with these individuals for the puroses of givig legal advice, the

documents would be exempt from production due to privilege and work product protections.
State Farm # 13: For the period from October 12, 2005 though Februar 28,

2006, please produce all State Far documents received by "you" from Kern
Rigsby, Con Rigsby, Patrcia Lobrano, or Wiliam Lobrano. (Documents

confined specifcally and exclusively to the insurance clais made by Patrcia

Lobrano or Wiliam Lobrano arsing out of Hurcane Katrna are excepted from
ths request.)

Response:
Messrs. Scruggs hereby incorporate by reference the Response to State Far #3.

State Farm # 14: For the period from October 12,2005 though Februar 28,

2006, please produce all State Far documents provided by "you" to Kern
Rigsby, Cori Rigsby, Patrcia Lobrano, or Wiliam Lobrano. (Documents
confned specifcally and exclusively to the insurance clais made by Patrcia

Lobrano or Wiliam Lobrano arsing out of Hurcane Katra are excepted from
this request.)

Response:
Messrs. Scruggs hereby incorporate by reference the Response to State Far #3.

State Farm # 15: Please produce all State Far documents provided by
"you" to the (sic J anyone with the Mississippi Attorney General's Offce,

including without limitation Jim Hood, Courey Scholemer, or Mike Moore
while he working (sic J with the Attorney General's Office, pertainig to or arsing
out of

Hurcane Katrna.

Response:
Messrs. Scruggs hereby incorporate by reference their Response to State Far #4.

State Farm # 16 Please produce all State Far documents received by "you"

from anyone with the Mississippi Attorney General's Offce, including without
limitation Jim Hood, Courey Scholemer, or Mike Moore while he working with
the Attorney General's Offce, pertaig to or arsing out of Hurcane Katra.

Response:
Messrs. Scruggs hereby incorporate by reference their Response to State Far #4.
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State Farm # 17: Please produce all documents that were represented to "you" to

have been taken from, removed from, copied from, forwarded from, or
downloaded from directly or indiectly, any State Far offce or State Far
computer system, including without limitation emails, pertaing to or arsing out
of

Hurcane Katra.

Response:
First, this request is absurdly overbroad, in that it would include all the production that
State Far has already made to Messrs. Scruggs under Rule 26 and Rule 34, in litigatig

hundreds of previous cases.
Second, this request is not reasonably calculated to lead to discoverable evidence in

the case of McIntosh v. State Farm & Renfroe, since no claim or defense depends on whether
someone represented to the Scruggs that a certain document was origially from State Far.

these documents are

Third, these documents are available elsewhere, indeed many of

were merely "copied" in the :frst place),

already in State Far's and Renfroe's :fles (since they

ths Cour. State Farm's own

or have been subsequently submitted in the public record of

computers reveal what mayor may not have been taken from their servers or emailed. State
Far has already requested from the McIntoshes, and received, documents that would be

responsive to ths request.
Fourth, these documents are privieged, to the extent that they were provided by
individuals who are clients or former clients of

Messrs. Scruggs. Any such communcations, if

they exist, were made for the puroses of securg legal advice and are subject to work-product

protection, joint-prosecution privilege, and common interest privilege, as explained supra.
Füth, these documents may be subject to Judge Acker's order prohibitig
dissemination and/or require the Scruggses to incrimiate themselves, contra. to the Fifth

Amendment, as explained supra.
State Farm # 18: Please produce all documents concernng the terms of the

proposed or actual employment, reimbursement, indemnty, or compensation of
Kerr Rigsby and Cori Rigsby, including without limitation any confdentiality or
indemnty agreements.
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Response:
This request is not reasonably calculated to lead to discoverable evidence. Notably,
when Plaintiffs sought 30(b)(6) testimony from State Far, regardig their own employees,

Lecky King, David Randel, and Lisa Wachter, who would likely be called as witnesses in this
the Plaitiffs are

case, State Far objected and the Cour refused to compel such discovery. If

unable to get discovery regardig the salar of

State Far's witnesses, it is unclear why State

Far should get discovery regardig the salares ofthe Plaintiffs' witnesses. Furher, State Far
has already taen extensive discover on this question, and both Rigsbys have unambiguously

testi:fed regarding the terms of their employment and everyng else requested here. And, of

course, the Rigsbys can and have produced any responsive documents. Those depositions and
documents provide an alternative source for ths requested information, makg the subpoena to

former opposing counsel in McIntosh unecessar. Even if compensation was rele:vant, it is

unclear what relevance "confdentiality agreements" between the Rigsbys and Messrs. Scruggs
the McIntosh case.

would have to the merits of

State Farm # 19: Please produce all State Far documents that "you" obtained
from any other source other than State Far, pertainng to or arsing out of

Hurcane Katra.

Response:
First, this request is ambiguous as it pertains to "State Far documents." Does ths
refer to any document referencing State Far (includig news items, pleadings, etc.)? Any

document created by a State Far employee? Any document on State Far letterhead?
Second, this request is not reasonably calculated to lead to discoverable evidence in
the case of McIntosh v. State Farm & Renfroe, since it is not limited to that case. State Far has

already requested, and received, from the McIntoshes all responsive documents that are relevant
to ths case. No

claim or defense depends on whether someone provided to Messrs. Scruggs .

some other State Far documents pertaing to other homeowners and other cases altogether.

Third, this request is extremely overbroad and presents an undue burden. Ths request
could include, every single instance that one of
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them with a denial letter or a copy oftheirpolicy from State Far.
Fourth, these documents are privileged, to the extent that they were provided by
individuals who are clients or former clients of Messrs. Scruggs. Any such communcations, if
they exist, were made for the puroses of securg legal advice and are subject to work-product
protection, joint-prosecution privilege, and common interest privilege, as explaied supra.
Fith, these documents may be subject to Judge Acker's order prohibiting
dissemination and/or require the Scruggses to incnminate themselves, contrar to the Fift

Amendment, as explaied supra.
State Farm # 20: For the penod from October 12, 2005 through June 5, 2006,

please produce all documents provided to or used by Kerr Rigsby or Con Rigsby

to diect or otherwise assist them in their collection of State Far documents, .
pertaing to or arsing out of

Hurcane Katrna.

Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Fan #3.
State Farm # 21: For the period from Februar 28, 2006 forward, please produce

all documents obtaied or taken from State Fan and provided to "you" by Kerr
Rigsby or Cori Rigsby.

Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Fan #3.
State Farm # 22: For the period from October 12, 2005 though June 5, 2006,

please produce all emails between or among at least ''you'' and Ker Rigsby or
Con Rigsby concerng or forwarding State Fan documents or inormation.

Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Far #3.

State Farm # 23: All documents picked up or otherwse retreved by Richard

Scruggs from a highly placed source at State Far on a trp to Bloomington,
llinois, which Richard Scruggs referenced in a March 30, 2006 interview.

Response:
First, this request is not reasonably calculated to lead to discoverable evidence in the

case of McIntosh v. State Farm & Renfoe, since it is not limited to that case. State Far has
aleady requested, and received, from the McIntoshes all responsive documents that are relevant
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to this case. No claim or defense depends on whether someone provided to Messrs. Scruggs

some other State Far documents pertaing to other homeowners and other cases altogether.
Second, these documents are privileged, to the extent that they were provided by

Messrs. Scruggs. Any such communcations, if

individuals who are clients or former clients of

they exist, were made for the puroses of

securg legal advice and are subject to work-product

protection, joint-prosecution privilege, and common interest privilege, as explained supra.
State Farm # 24: For the period from October 12, 2005 through June 5, 2006, all

documents, includig without limitation telephone bils and records, concerng

the cellular telephones issued by the Scruggs Law Firm and/or the Scruggs
Katra Group to Kerr Rigsby and Cori Rigsby.
Response:
First, this request is not reasonably calculated to lead to discoverable evidence in the

case of McIntosh v. State Farm & Renfroe, since it is not limited to that case. Nothing in the
claims or defenses in that case depends on any cellular telephones allegedly issued by the

Scruggs Law Firm. (Would the cour countenance a subpoena for every cellular telephone of
every State Far witness?) Even if

there was some relevance, ths request is overly broad, and

should be tailored to some parcular need, such as those pertaig to parcular calls on

paricular dates, and the Rigsbys and/or Messrs. Scruggs should be allowed to redact impertinent
information, in the interests of their privacy.

Second, this information is available elsewhere, includig the telephone company.
State Far should exhaust these other readily-available sources, and prove that it has done so,

before seeking documents from its former adversary in ths case.

State Farm # 25: All documents concernng any fiancial interest that "you"

have in ths matter or any other State Far-related Hurcane Katra matter
following your withdrawal as counsel of record.

Response:
First, this request is not reasonably calculated to lead to discoverable evidence in the

case of Mcintosh v. State Farm & Renfroe, since it is not pertinent to any issue of consequence in

that case, and indeed is not even limited to that case but rather seeks information on "any other

State Far-related Hurrcane Katra matter." This is an insurance coverage dispute that is
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personal to the McIntoshes. Nothig in the claims or defenses in McIntosh case at all depends on
whether Messrs. Scruggs (or all the other entities defied in "you') have a :fnancial interest in

ths case, much less whether they have some interest in some other case altogether. State Far
seems to want to make this case about the attorneys, rather than about the litigants, a games-

playing tactic like those which numerous cours have "discouraged, as they disrupt the
adversaral process and lower the standards ofthe profession." Swangain, 2006 U.S. Dist.

Plaintiffs sought to

LEXIS 63964 at 5 (citig cases). Likewise, it would be irelevant if

subpoena all of

State Far's attorneys and former attorneys regarding their :fnancial interests in

the McIntosh case, or even worse, if

Plaitiffs asked for "all documents" pertnig to their

:fnancial interests in State Far's other cases. This is an abusive fishing expedition and should
be sanctioned.

Second, a non-pary's financial interest in other cases is "confidential... commercial
inormation" subject to Rule 45(3)(B)(i), and thus is not subject to disclosure.
Third, to the extent that any responsive documents reveal work assignents, or ongoing

litigation strategy, they would be protected as work-product.

Renfroe # 1. Any document related to any agreement, whether wrtten or verbal,

between you and Con Rigsby, Kerr Rigsby, and/or Pat Lobrano related to
representation via legal serces, consulting serVices, employment, cooperation, or

any other relationship from October 1, 2005 to the present.

Response:
Messrs. Scruggs hereby incoIporate by reference their Responses to State Far #18, and

would moreover say that Pat Lobrano is even fuer removed from the relevant issues ofthis
case.

Renfroe #2. Any document related to any agreement between you and any of the
law :fs or attorneys that represent Kerr Rigsby, Cori Rigsby, Pat Lobrano, Dr.

Lobrano, Michele Lee, Caron Rocko, and/or Heidi Fisher, which relate to
payment of legal fees and/or expenses by you on behalf of any of the above
named individuals.

Response:
Messrs. Scruggs hereby incoIporate by reference their Responses to State Far #18, and

would say that the relevance ofthe payment oflegal fees is even fuher removed from any
409697.01

30

relevance. Presumably, Plaintiffs would not be allowed to subpoena the personal attorneys of all
of

State

Far's or Renfoe's employees to determine who is paying their legal fees, as the

bene:ft of such evidence would be marginal and not necessar, and thus the Defendants should
not be allowed to do the same here. Furer, Messrs. Scruggs hereby incorporate their Responses
to State Far #12, which observes that several of

these individuals have no direct pertnence to

the McIntosh case whatsoever and that the information Renfroe requests could be obtaied from
the named individuals.

Renfroe #3. Any document reflecting the legal fees and the expense
reimbursements paid by you, on behalf of or to Kerr Rigsby, Cori Rigsby, Pat
Lobrano, Dr. Lobrano, Michele Lee, Caron Rocko, and/or Heidi Fisher.
Response:
Messrs. Scruggs hereby incorporate by reference their Responses to Renfroe #2.

Renfroe #4. Any document related to or reflecting any communcations between
you aid Pat Lobrano, Dr. Lobrano, Kerr Rigsby and/or Cori Rigsby, which took
place prior to the "intial" Februar 2006 meeting at Cori Rigsby's house,
between Richard Scruggs, Lobrano and the Rigsbys, at which the Rigsbys

allegedly engaged Richard Scruggs as counsel.

Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Far #3.

Renfroe #5. Any document related the purchase ofKerr Rigsby's home by Mr.
Robert Oswald in. 2006, including: a.) evidence of any communcations related
thereto with Mr. Oswald, his agent(s), Kerr Rigsby, and her agent(s); and b.)
evidence of any payments from you to Robert Oswald, or anyone else on behalf
of, or for the bene:ft of, Robert Oswald.
Response:
First, this request is not reasonably calculated to lead to discoverable evidence in the

case of McIntosh v. State Farm & Renfroe, since it is not pertnent to any issue of consequence in

that case. Indeed, this is an overbroad :fshig expedition, based on mere conjectue, since
Renfroe has never presented any evidence whatsoever that Messrs. Scruggs had anyting to do

with the purchase ofKerr Rigsby's house. Should Plaitiffs be allowed to explore every
private, personal :fnancial transaction over the last five years that Renfoe's and State Far's

witnesses have engaged in, without any prior showing of relevance? This request is nothg
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more than.an attempt to harass.

Second, information about any such communications or payments are available
elsewhere, namely from Mr. Otswald and Ms. Rigsby. These alternative sources should be

exhausted before Renfroe seeks discovery from their former adversar in this litigation.

Renfroe #6. Any document related to or otherwise reflecting or evincing, any
payment, made or to be made, by you to any of the following individuals: Kern
Rigsby, Cori Rigsby, Pat Lobrano, and/or Dr. Lobrano.
Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Far #18, and

would simply add that Dr. and Ms. Lobrano are even fuer removed from the relevant facts of
ths case.

Renfroe #7. Any document related to monetar payments or any other "bene:ft"
proyided by you to: Kern Rigsby, Cori Rigsby, Pat Lobrano, Dr. Lobrano, Brian

Ford, Many Manon, Jim Hood, Anta Lee, Any other employee (past or
present) of Forensic Engineering and Analysis Corporation, Any other employee
(past or present) of Renfoe, Any other employee (past or present) of State Far

Fire and Casualty Co., Any other person or entity that will testify or otherwise
provide evidence in any civil

litigation in which Renfoe is a par.

Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Far #9 (Ford)
and State Far #18 (Rgsbys), and Renfoe #6 (Lobranos), and would add the following:

First, all this information is available from other sources. Renfoe should be required
to exhaust these other sources, and show some reason to believe that Messrs. Scruggs have

discoverable information about the same, before Messrs. Scruggs are forced to respond to ths
request.
Second, to the extent that ths request seeks inormation about individuals who have had

no involvement in ths case and will not testify therein (e.g., Mr. Hood, Ms. Lee, other
employees of

Forensic, State Far, and Renfroe), the request is completely irrelevant. Indeed,

the last clause, referencing "any civil

litigation" is a patent attempt to open discovery in other

cases, and the McIntosh case should not be abused for that purose. See Sasu v. Yoshimura, 147

F.R.D. 173, 176 (N.D. nl. 1993) ("There is (J no right to use pretrial discovery in one case for the
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prosecution of another case.")

Renfroe #8. Any document related to the preliminar injunction issued by Judge
Acker, the duties imposed by the injunction, identifyg the attorney or law :frm

responsible for each of the document submission by the Rigsbys and/or you to
Renfoe's counsel; together with a complete list of all other individuals or entities
(including law fis) that you fushed with copies (whether electronic or hard)

of documents that are covered by Judge Acker's injunction.

Response:
the subpoena power in the case of

First, this recommendation is a complete abuse of

McIntosh v. State Farm and Renfoe. Nothig in this case tus on the injunction issued by

Judge Acker, and ths is just a patent attempt by Renfoe to do repetitive discovery in that other
case or to gather materials for another contempt motion. Judge Acker, and the judge assigned to
the criinal contempt case, are perfectly able to order any discovery relevant to those cases, and

ths Cour should defer to them out of judicial comity.

Second, this information is available elsewhere, as Richard Scruggs has aleady
testi:fed in the Alabama about these issues. Moreover, Messrs. Scruggs have already provided

responsive documents to Renfoe's counsel as required by the injunction and subsequent
communcations from Judge Acker.

Third, ths request for "a complete list of all other individuals or entities '" that you
fushed with.copies" improperly requests that Messrs. Scruggs create new documents, which
are beyond the purew of

Rule 45. Rodriguez v. West Publishing Corp., 2006 WL 2459098,3

(W.D. Wash. 2006) (a nonpar "is not required to create or recreate documents to respond to the
subpoena. ")

Fourth, documents relating to the "duties imposed by the injunction" would be

protected by attorney-client privilege and work-product, as Messrs. Scruggs have sought and

received legal advice precisely about those issues. To the extent that the subject documents were

shared with law enforcement offcials, as expressly allowed by Judge Acker's injunction, they
would then also be subject to joint-prosecution privilege, and common interest privilege, as
explained supra.

Fifth, these documents would require the Scruggses to incrimiate themselves, contrar
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to the Fift Amendment, as explaied supra.

Renfroe #9. Any document related to communcations between you and Jim
Hood, Courey Schloemer or anyone else with or then with (sic), the Mississippi
Attorney General's office, between December 8, 2006 and December 15, 2006,

regarding -including but not limited tcrthe prelimnar injunction issued by
Judge Acker.

Response:
Messrs. Scruggs hereby incorporate by reference their Response to Renfoe #8.10

Renfroe #10. Any document related to any cellular te1ephone(s) that you
provided to Kern Rigsby, Cori Rigsby, and/or Pat Lobrano, in Februar or March

of 2006, includig but not limted to: all invoices for payments related to the
cellular phones or other evidence of payments; evidence of telephone calls made

and received by each phone durg the time in use by any of the above named
individuals.

Response:
#24.

Messrs. Scruggs hereby incorporate by reference their Response to State Far

Renfroe #11. Any document related to any communcation between you and any
Renfoe Adjuster (past or present) related to Hurcane Katrna.

Response:
Messrs. Scruggs hereby incorporate by reference their Response to State Far #10.

Additionally, this request is even fuer afield, given that applies to even past Renfoe adjusters.
Renfroe has been in existence for more than a decade and has employed thousands of adjusters.
The mere fact that one or more of

these adjusters may have subsequently communcated with

Messrs. Scruggs (much less any ofthe other individuals and entities in the expansively-defined
''you'') does not make it relevant to the case of McIntosh v. State Farm & Renfroe.

Renfroe #12. Any document related to any communcation between you and any
engieer or engineering :frmentity that was employed/contracted by State Far
following Hurcane Katrna.

10 Furermore, Messrs. Scruggs would note tht th request seems to be overbroad to the extent that it requests

these comi~cations have nothg

documents related to communcations durg the specified week, even if

whatsoever to do with the McIntosh case. Indeed, the request is explicitly "not lited to" even the tangential matter
of
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Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Far # 10 and
Renfroe #11. State Far has presumably employed/contracted with thousands of engieers in

varous settngs since Hurrcane Katrna, and Renfroe can make no theshold showing that even

if any of these individuals or :frms had communcated with Messrs. Scruggs (much less any

of

the other individuals and entities in the expansively-de:fned "you") that it would be relevant to
the case of McIntosh v. State Farm & Renfroe.

Renfroe #13. Any document related to any communcation between you and the
FBI and/or the office of the Mississippi Attorney General, related to the Rigsbys
fushig documents to them.

Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Far #4.

Renfroe #14. Any document related to any communcation between you and Jim

Hood, Courey Schloemer, or any other representative of the Mississippi
Attorney General's offce, evicing an agreement (whether verbal or wrtten) to

cooperate and/or assist the other in acquirg evidence against State Far or
Renfroe, or evincing a common understanding that crial proceedings would be

used as leverage against State Far to force settlement of civil litigation related to
Hurcane Katrna.

Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Far #4.

Renfroe #15. Any document related to any communcation between you and any

agent or representative of the Mississippi Attorney General's offce regardig
Hurcane Katrna related issues.
Response:
Messrs. Scruggs hereby incoIporate by reference their Responses to State Far #4.

Renfroe #16. Any document related to any communcation between you and any
agent or representative of the United States Congress, includig but not limited to,
former U.S. Senator Trent Lott, regarding Hurcane Katra related issues.

Response:
Messrs. Scruggs hereby incorporate by reference their Responses to State Far #8.
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Renfroe #17. Any document related to any communcation between you and any

agent or representative of the Mississippi Deparent of Insurance, regarding
Hurcane Katrna related issues.
Response:

First, this request is not reasonably calculated to lead to discoverable evidence in the
case of McIntosh v. State Farm & Renfroe. No claim or defense depends on Messrs. Scruggses'
communcations with the Mississippi Deparent of Insurance.
Second, this request is abusively overbroad, since it is not limited to the McIntosh

case, or even to Renfroe and State Far generally. It thus imposes an undue burden on Messrs.
Scruggs. Messrs. Scruggs represented thousands of clients who had insurance complaints, and
Insurance. Thus,

who mayor may not have communcated with the Mississippi Deparent of

the potential number of documents responsive to this request could be staggering. It is hard to
imagie that any ofthese documents would be of consequence to the determination of any fact at

issue in McIntosh v. State Farm & Renfroe. Thus, requirig Messrs. Scruggs to Search for and
produce those documents would impose an undue burden.
Third, these documents are available elsewhere. To the extent that these documents

are discoverable, rather than rushig to their opposing counsel, State Far can subpoena the
Mississippi Deparent of

of

Insurance and/or get the documents though the Mississippi Freedom

Inormation Act, as explained supra. Indeed, the paries in ths case have aleady deposed a

representative from that offce, David Lee Harell, who has testi:fed about any such
communcations. There is no need for Renfroe to get documents from their opposing counsel in
ths and other cases.

iv. REQUEST FOR SANCTIONS
As shown above, almost everyone of

Renfoe's and State Far's requests are abusively

overbroad, and not reasonably calculated to lead to the discovery of admssible evidence. Even

the proposed discover

between pares, discovery is limited where "the burden or expense of

outweighs its likelybene:ft." Fed. R Civ. P. 26. Messrs. Scruggs are non-paries, and Rule 45

incorporates the Rule 26 standard, but provides even more protection. Renfoe and State Far

409697.01

36

have failed to "take reasonable steps to avoid imposing undue burden or expense" on the Scruggs

as required by Rule 45(c)(1), and ifnot quashed or modi:fed, "sigrficant expense (would) result

from compliance" with these subpoenas, contrar to Rule 45(c)(2)(B)(ii). See also Rule 37(a)(5)
("the cour must, afer giving an opportty to be heard, require, the pary or depondent whose

conduct necessitated the motion, the pary or attorney advising that conduct, or both to pay the

movant's reasonable expenses incured in makng the motion, including attorneys fees.").
which are not related to State

By requesting literally thousands of documents, many of

Far, Renfroe, or the McIntoshes at all, and without any attempt to exclude privileged

documents from the scope of their requests, these four subpoenas have already imposed

thousands of dollars oflegal costs on Messrs. Scruggs to formulate these extensive objections.

The Cour should order the Defendants to pay those costs. Moreover, if compliance were
compelled it would impose many hours of work on Messrs. Scruggs and their employees.
these documents are available from other sources,

Especially considering that almost all of

imposing the costs of production under these subpoenas on Messrs. Scruggs would be onerous
and unfair to these non-paries.

iv. CONCLUSIONS
The subpoenas should be quashed since Messrs. Scruggs were not given "a reasonable
tie" to respond to these 42 abusively overbroad and egregious requests. Moreover by the
Defendants' own admssion as to the contours of

relevance, almost all of

the requested

documents are not reasonably calculated to lead to the discovery of admissible evidence

in ths

case. In short, the Defendants have not and canot make a theshold showing of relevance" for
every one of

the thousands of

pieces of

paper sought from Messrs. Scruggs.

Given that Messrs. Scruggs are former opposing counsel in ths matter, and represent the
Rigsbys in another matter altogether, an undue burden is presumed unless the Defendants show

that the information sought from Messrs. Scruggs is unavailable elsewhere. However, this is
belied on the face of these requests, which mention dozens of other persons and entities which

have the same information. Finally, a great deal of the requested documents would invade the

Fifth Amendment privilege agaist self-incrimination, and/or the attorney/client privileges, the
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LAW OFFICES

KEKER & VAN NEST
LLP
710 SANSOME STREET
5AN FRANCISCO, CA 94111-1704

TELEPHONE (415) 391-5400
FAX (415) 397-7188
WWW.KVN.COM

TRVIS LEBLAC
tIeblanc§kv.com

Januar 22, 2008

VIA ELECTRONIC MA AND U.S. MAL
H. Benjamin Mullen, Esq.
Bryan, Nelson, Schroeder, Castigliola &
Banahan, PLLC
1103 J ackson Avenue
Post Of:fce Drawer 1529
Pascagoula, Mississippi 39568-1529

Stephen F. Schelver, Esq.
McGlichey Stafford, PLLC
P.O. Box 22949
Jackson, Mississippi 39225

Re: McIntosh v. State Farm

S.D. Miss. Case No. 1:06-CV-01080-LTS-RHW
Dear Messrs. Mullen and Schelver:
Please find enclosed a signatue page and certficate of servce for the Obj ections of

Non-

Paries Richard F. Scruggs and D. Zachar Scruggs to State Far's and Renfoe's Subpoenas
Duces Tecum, Motion to Quash and Motion for Sanctions, which, pursuant to the Cour's
Januar 9,2008 Order and Federal Rule of
the two of

Civil Procedure 45, were served Januar 18,2008 on

you as the "attomey(s) designated in the subpoena(s)."

Should you have any questions or concerns about these enclosures or any other
documents that we have served or fied or that we may serve or :fle in the futue, I hope that you
will brig those to our attention so that we may address your questions and concerns before
puttng an issue before the Cour.

j~~
Very trly yours,

Travis LeBlanc

TL/lhl
Enclosures
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common-interest privilege, and the joint-prosecution privilege.

Altogether, these subpoenas are il-advised and iresponsible attempts to sensationalize
the McIntosh case and to take advantage of scandals affecting their former attorneys, rather than

to litigate the McIntosh case on the merits. They should be quashed.
SCRUGGS LAW FIR, P.A.
120-A Courouse Square

Post Offce Box 1136
Oxford, Mississippi 38655
Telephone: (662) 281-1212

Telecopier: (662) 281-1312
By: Isl CHRSTOPHER T. ROBERTSON
CHRISTOPHER T. ROBERTSON (MSB #102646)
KEKER & V AN NEST, LLP
71 0 Sansome Street .

San Francisco, CA 94111
Telephone: (415) 391-5400
Facsimile: (415) 397-7188

By: Isl TRAVIS LEBLANC

TRAVIS LEBLANC - Pro Hac Vice
Attorneys for Non-Pares

RICHA F. SCRUGGS and D. ZACHAY SCRUGGS
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UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

PLAITIFFS

THOMAS C. and PAMLA McINTOSH

CIVIL ACTION NO.: 1 :06-CV -1080-LTS-RH

vs.

STATE FAR FIR & CASUALTY COMPAN,
FORENSIC ANALYSIS & ENGINERIG CORPORATION,
and E.A. RENFROE & COMPAN, INC.

DEFENDANTS

CERTIFICATE OF SERVICE OF OBJECTIONS OF NON-PARTIES RICHAR F.

SCRUGGS AND D. ZACHAY SCRUGGS TO STATE FAR'S AND RENFROE'S
SUBPOENAS DUCES TECUM, MOTION TO QUASH AN MOTION FOR SANCTIONS
I, TRVIS LEBLANC, Attorney for Non-Paries Richard F. Scruggs and Zach Scruggs do
hereby certify that on Januar 18, 2008, I caused to be served on counsel for Defendants State Far

Fire & Casualty Company and E.A. Renfoe & Company, Inc. as listed below, via pdf, the
following document:

OBJECTIONS OF NON-PARTIES RICHA F. SCRUGGS AN D. ZACHAY
SCRUGGS TO STATE FAR'S AN RENFROE'S SUBPOENAS DUCES
TECUM, MOTION TO QUASH AN MOTION FOR SANCTIONS
I, fuer cerfy that on Januar 22, 2008, I caused to be sered on counsel for Defendants

State Far Fire & Casualty Company and E.A. Renfoe & Company, Inc. as listed below, via pdf,
the attached:

CERTIFICATE OF SERVICE AN SIGNATU PAGE FOR THE OBJECTIONS
NON-PARTIES RICHA F. SCRUGGS AN D. ZACHAY SCRUGGS TO
STATE FAR'S AN RENFROE'S SUBPOENAS DUCES TECUM, MOTION
TO QUASH AN MOTION FOR SANCTIONS.
OF

By: Isl Travis LeBlanc

TRVIS LEBLANC
KEKER & VAN NEST, LLP
710 Sansome Street
San Francisco, CA 94111
(415) 391-5400

Attorney for RICHA F. SCRUGGS and
D. ZACHARY SCRUGGS

