In Re: Katrina Litigation
Joint Venture Agreement
November 8, 2005

The following parties to this agreement have agreed to associate themselves as Joint

Venturers in the above litigation.

It is contemplated that this venture will bring a number of lawsuits on behalf of
individuals and businesses who were wrongfully denied insurance coverage for property

damage arising out of Hurricane Katrina.

. Particinants in the Venture

Scruggs Law Finﬁ, PA.
P.O. Box 1136
Oxford, MS 38655

Barrett Law Office, P.A.
404 Court Square North
Lexington, MS 39095

Nutt & McAlister, P.L.L.C.
605 Crescent Blvd., Suite 200
Ridgeland, MS 39157

John G. Jones
901 N. State Street

P.O. Box 13960
Jackson, MS 39236-3960

Jones, Funderburg, Sessums & Peterson/,{P.L.L.C.

Paul Benton-

181 Main Street

P.O. Box 1341

Biloxi, MS 39533-1341

Dewitt "Sparky" Lovelace

Lovelace Law Firm, P.A.

36474 Emerald Coast Pkwy., Suite 4202
Destin, FL. 32541

Role in the Venture

Lead Counsel

Witness Development; including
acquisition of videos and pictures of
storm damage while occurring

Funding; client relations

Briefing

Local Counsel

Expert retention; adjuster retention

Cases Included - This agreement includes all claims asserted and/or cases filed, held,
retained or associated on against insurance companies by any party hereto. Joint
venturers shall unanimously agree to any association with any other firm and the terms

and conditions of any such association with any other party.

1




Removal - A member of the joint venture may be removed by a super-majority vote of
the joint venture members. A super-majority requires a vote of four venturers. All firms
must vote to effect aremoval. It shall be assumed that the firm sought to be removed
votes and votes against the removal. If a firm is removed from the joint venture all rights
hereunder shall be forfeited and any capital contribution returned within a reasonable
time. Such firm hereby covenants that it will seek no other compensation through
litigation or otherwise from the parties to this agreement or any Court before whom this .
venture has or has had cases pending in the referenced matter.

Capital Contributions - To fund common litigation expenses, Nutt &McAlister will
fund up to $1 million per year as needed. If greater than $1 million per year is needed,
the venturers will fund the litigation pro rata via periodic capital calls. Any venturer who
does not pay pursuant to a capital call within 14 days of the call will forfeit venturer

status.

Capital Contributions from either of the above sources shall be used only for expenses
that are common to the joint venture firms in prosecuting the litigation. Such common
fund expenses include but are not limited to the following: retention of consultants and
experts, costs to establish and maintain a centralized document depository and an
internet-based client database, temporary office and staffing (if necessary), witness fees,
deposition costs, document production costs, public relations, etc. Nutt & McAlister will
serve as the treasurer for the venture with Ernie Coward serving as the principle contact
person. All invoices shall be submitted to Nutt & McAlister for an initial determination
of whether an expense is a common account expense or not. A manifest form will be
provided to each venturer for use in submitting expenses for reimbursement. The form
will provide for three classes: (1) Client specific — copies, postage, etc. These expenses
must include client’s name and social security number and are recoverable from clients
from award funds, (2) Common benefits — such as experts, depositions, court costs, etc.,
These expenses are recoverable, pro rata, from clients from award funds (3) Venture
expenses — are those which benefit the venture but are not recoverable from clients. If
these are approved, they will be reimbursed to paying venturer and pro-rated back to all

venturers.

There will, from time to time, be disagreements with the Nutt/McAlister decisions
relative to payment of expenses. Accordingly, two other reviewers from other venture
firms will be elected to review such declinations. If Nutt/McAlister decline payment of
an invoice, Mr. Coward and the two other reviewers will decide by 2/3 majority on the

final disposition of the matter.

Expenses that are not common fund type expenses include but are not limited to:
individual firm's overhead costs, travel expenses (unless for travel related to settlement
discussions with one or all defendants), copy costs, mailings, staff, etc. These expenses
shall not be reimbursable out of the common fund account when incurred.

Any joint venturer firm may request an accounting or an inspection of the transactions of
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the common account of the joint venture upon reasonable notice.
Meetings - Shall occur periodically as the litigation requires.

Disputes - Any dispute arising under or relating to the terms of this agreement shall be
resolved by mandatory binding arbitration, conducted in accordance with the guidelines
of the American Arbitration Association. The site of the arbitration shall be Oxford, MS.

Division of Attorneys' Fees: - All fees or compensation received by any joint venturer
and anyone associated by them shall be timely paid in full without reduction to the joint
venture and divided as provided in this agreement.

If a judgment or settlement is obtained such that attorneys' fees are to be awarded to the
attorneys herein, fees shall be divided as follows:

The joint venture shall distribute proceeds to the firms in the order of capital
contributions first, firms’ reasonable out of pocket expenses second, and attorneys’ fees
third. For financing the litigation and for all of their professional efforts herein, Nutt and
Associates will receive 35% of the net fee. If the recovery is less than the amount of
capital contributions and expenses incurred, the joint venture shall reimburse capital
contributions first and then expenses on a pro-rata basis in proportion to the recovery.
The joint venture shall distribute proceeds to the firms in the following order: (1)
Reimburse Nutt/McAlister for all expenses paid, (2) Refund of all capital contributions,
(3) Payment of 35% of net fee to Nutt/McAlister for financing the litigation and for their
professional efforts, (4) The remaining 65% of the net fees will be divided among the
remaining venturers taking into consideration all factors including Rule 1.5 of the Model
Rules of Professional Conduct, and contribution to the success of the litigation.
Agreement by 4 of the 5 venturers is required to distribute said fees.

Referring Attorneys

_Referring attorneys shall be paid a maximum referral fee of 33 1/3% of the net recovery
for each client referred to and accepted by the venture. The venture will consider
reimbursement of referring attorneys’ expenses, but will not commit to reimburse said
expenses unless the venturers decide to do so by unanimous agreement and the expenses
are subjected to the same approval process heretofore described.

Miscellaneous

No member shall, without the prior written consent of all of the others, sell or assign his
share or interest arising from this agreement.

If one or more of the provisions in this agreement are for any reason held invalid, illegal,
or unenforceable, the invalidity or unenforceability shall not effect any other provision,
and this agreement shall be construed as if the invalid, illegal, or unenforceable provision

was never in the agreement.
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This Agreement may be executed in counterparts. Facsimile or photocopied signatures shall
be considered as valid signatures as of the date hereof, although the original signature pages
shall thereafter be appended to this agreement.

All notices or other required communications to any party to this Agreement shall be in
writing (and shall include telecopy or similar writing) and shall be given to the members
hereto at the addresses listed above. Any party hereto may change the name and address of
the person designated to receive notice on behalf of such party by notice given as provided

in this paragraph.
No person shall be considered the draﬁer of this Agreement.

Modification of this Agreement - This agreement constitutes the sole and only
agreement of the members hereto and supersedes any prior understandings, written or oral
agreements between the members of this venture. Further, any modification of this
agreement will be of no effect unless written and signed by a minimum of 4 of the joint

venturers.

DATED thisthe [ ¢t dayof WL‘Q"—/ , 2005, but effective as of

, 2005.

SIGNATURES:

ScrUGGS LAW FIRM
120-A Courthouse Square
P.0.Box 1136

Oxford, MS 25535 > 0/
e OB

BARRETT LAW OFFICE, P.A.
404 Court Square North
Lexington, MS 39095

SR o

NuTT & MCALISTER, P.L.L.C.
605 Crescent Blvd., Suite 200
Ridgeland, MS 39157

BY:




This Agreement may be executed in counterparts. Facsimile or photocopied signatures shall
be considered as valid signatures as of the date hereof, although the original signature pages
shall thereafter be appended to this agreement.

All notices or other required communications to any party to this Agreement shall be in
writing (and shall include telecopy or similar writing) and shall be given to the members
hereto at the addresses listed above. Any party hereto may change the name and address of
the person designated to receive notice on behalf of such party by notice given as provided
in this paragraph. '

No person shall be considered the drafter of this Agreement.

Modification of this Agreement ~ This agreement constitutes the sole and only
agreement of the members hereto and supersedes any prior understandings, written or oral
agreements between the members of this venture. Further, any modification of this
agreement will be of no effect unless written and signed by a minimum of 4 of the joint

venturers.

DATED this the day of , 2005, but effective as of
, 2005.

SIGNATURES:

SCRUGGS LAW FIRM
120-A Courthouse Square
P.O.Box 1136

Oxford, MS 38655

BY:

BARRETT LAW OFFICE, P.A.
404 Court Square North
Lexington, MS 39095

BY:

NUTT & MCALISTER, P.L.L.C.
605 Crescent Blvd., Suite 200
Ridgeland, MS 39157

BY:WQ/;L. z. WW




AgTLL” wd lu,ug vl

JONES, FUNDERBURG, SESSUMS & PETERSON, P.L.L.C.
901 N. State Street

P.0. Box 13960

Jacksan, MS 39286-3960

BY: l/c—"ét‘ p PPN (

PAUL BENTON

181 Main Street

P.0. Box 1341

Biloxi, MS 39533-1341

BY:

LOVELACE LAW FIRM P.A.
36474 Emerald Coast Pkwy Suite 4202
Destin, FL 32541




IN THE CIRCUIT COURT OF LAFAYETTE COUNTY

JONES, FUNDERBURG, SESSUMS,
PETERSON & LEE, LLC PLAINTIFF

VS. CIVIL ACTION NO. L07-135

RICHARD SCRUGAGS, Individually;

DON BARRETT, Individually; SCRUGGS

LAW FIRM, P.A;; BARRETT LAW

OFFICE, P.A.; NUTT & McALISTER, PLLC,;

and LOVELACE LAW FIRM, P.A. . DEFENDANTS

ANSWER, DEFENSES, AND DEMAND FOR ARBITRATION

COME NOW Richard Scruggs, individually; Don Barrett, individually; Scruggs Law
Firm, P.A.; Barrett Law Office, P.A.; Nutt & McAlister, PLLC; and Lovelace Law Firm, P.A.;
defendants herein, by and through the undersigned counsel, and file their Answer, Defenses and
Demand for Arbitration to the First Amended Complaint filed herein against them, as follows:

FIRST DEFENSE

All disputes between the parties, including plaintiff’s First Amended Complaint and all
allegations, claims, and causes of action set forth therein, are subject to binding arbitration
pursuant to the arbitration provision included in the Joint Venture Agreement entered into by the
parties. This action should be stayed and plaintiff should be compelled to submit to arbitration.

SECOND DEFENSE

Plaintiff’s First Amended Complaint fails to state a claim against the defendants upon

which relief may be granted.
LAFAYETTE COUNTY
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THIRD DEFENSE

Plaintiff’s First Amended Complaint should be dismissed pursuant to the Joint Venture
Agreement because plaintiff covenanted that it would not seek other compensation through
litigation or otherwise from the other parties to the Joint Venture Agreement.

FOURTH DEFENSE

Plaintiff’s First Amended Complaint fails to allege fraud with sufficient particularity
pursuant to Miss. R. Civ. P. 9(b).

FIFTH DEFENSE

The First Amended Complaint contains immaterial, impertinent and scandalous matter
which must be stricken pursuant to Miss. R. Civ. P. 12(f). Such matter is detailed in the Sixth
Defense, Answer.

SIXTH DEFENSE

ANSWER

Without waiving their right to be heard regarding the above Defenses, defendants respond
to the allegations of plaintiff’s First Amended Complaint paragraph by paragraph, as follows:

Defendants deny the allegations contained in the headings contained in Plaintiff’s First
Amended Complaint, including the headings before paragraphs 1, 11, 15, 20, 29, 33, 36, 37, 38,
41,43, 61, 82, 86, 89, 96, 99, 106, 113, 117, 124, 127, 129, and 132. Further, this Court should
strike the immaterial, impertinent, and scandalous matter contained in each of the headings' in
Plaintiff’s First Amended Complaint.

1. Regarding the second sentence of Paragraph 1, defendants admit that all the disputes
between plaintiff and defendants developed as a result of a Joint Venture Agreement entered
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among the plaintiff and the defendants. Defendants admit the allegations contained in the third and
fourth sentences contained in Paragraph 1. Defendants deny the remaining allegations contained
in Paragraph 1.

2. Defendants deny the allegations contained in Paragraph 2 and affirmatively state
that ju;isdiction is not proper in this Court because the parties contractually agreed to submit any
dispute arising under or relating to their Joint Venture Agreement to binding arbitration pursuant
to the guidelines of the American Arbitration Association. Therefore, juriédiction is proper with
the American Arbitration Association.

3. Subject to response to Paragraph 2 regarding lack of jurisdiction, defendants admit

the allegations contained in Paragraph 3.

4, Defendants admit the allegations contained in Paragraph 4.
5. Defendants admit the allegations contained in Paragraph 5.
6. Defendants admit the allegations contained in Paragraph 6.
7. Defendants admit the allegations contained in Paragraph 7.
8. Defendants admit the allegations contained in Paragraph 8.
9. Defendants admit the allegations contained in Paragraph 9.

10.  Defendants admit the allegations contained in Paragraph 10.

11.  Defendants admit the allegations contained in the first sentence of Paragraph 11.
Defendants aver that Paul Benton never became a member of the Joint Venture.

12.  Defendants admit that Jones and Funderburg have represented Defendants Scruggs
and Scruggs Law Firm. Defendants deny the remaining allegations contained in Paragraph 12.

13.  Defendants deny the allegations contained in Paragraph 13.
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14.  Defendants deny the allegations contained in Paragraph 14.
15.  Defendants deny the allegations contained in Paragraph 15.
16.  Defendants deny the allegations contained in Paragraph 16.
17.  Defendants deny the allegations contained in Paragraph 17.
| _18. Defendants deny the allegations contained in Paragraph 18.
19.  Defendants deny the allegations contained in Paragraph 19.
20.  Defendants deny the allegations contained in Paragraph 20 .\
21.  Defendants deny the allegations éontained in Paragraph 21.
22.  Defendants deny the allegations contained in Paragraph 22.
23.  Defendants deny the allegations contained in Paragraph 23.
24.  Defendants deny the allegati.ons contained in Paragraph 24.
25.  Defendants deny the allegations contained in Paragraph 25, and further request that
this Court strike the immaterial, impertinent and scandalous comments contained in Paragraph 25.
26.  Defendants deny the allegations éontained in Paragraph 26.
27.  Defendants deny the allegations contained in Paragraph 27.
28.  Defendants deny the allegations contained in Paragraph 28.
29.  Defendants admit the allegations contained in Paragraph 29.
30.  Defendants deny the allegations contained in Paragraph 30.
31.  Defendants deny the allegations contained in Paragraph 31.
32.  Defendants admit that plaintiff contacted the Scruggs Law Firm indicating that he
would be receptive to a buy-out offer from the other members of the Joint Venture, but defendants
deﬁy the remaining allegations contained in Paragraph 32.
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33.

34.

35.

36.

Defendants admit the allegations contained in Paragraph 33.
Defendants deny the allegations contained in Paragraph 34.
Defendants admit the allegations contained in Paragraph 35.

Defendants admit that plaintiff sent correspondence to Sidney Backstrom of the

Scruggs Law Firm and courtesy copied all members of SKG, but deny that plaintiff invoked any

rights to arbitration or that any decision regarding attorneys’ fees had been made. Defendants

further deny the remaining allegations contained in Paragraph 36.

37.

38.

39.

40.

4].

Defendants admit the allegations contained in Paragraph 37.
Defendaﬁts deny the allegations contained in Paragraph 38.
Defendants deny the allegations contained i;1 Paragraph 39.
Defendants admit the allegations contained in Paragraph 40.

Defendants admit that Sidney Backstrom of the Scruggs Law Firm sent a letter

dated February 22, 2007, to the members of SKG. Defendants aver that the letter speaks for itself

and, therefore, deny the remaining allegations contained in Paragraph 41.

42.

Defendants aver that any written correspondence by Dewitt “Sparky” Lovelace to

plaintiff speaks for itself, and defendants, therefore, deny the allegations contained in Paragraph

42.

43.

Defendants admit that a meeting of the Joint Venture was held on March 2, 2007.

Defendants deny the remaining allegations contained in Paragraph 43.

44.

45.

46.

Defendants deny the allegations contained in Paragraph 44.

Defendants deny the allegations contained in Paragraph 45.

Defendants deny the allegations cohtaiqed in Paragraph 46.
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47.  Defendants deny the allegations contained in Paragraph 47.

48 VDefendants deny the allegations contained in Paragraph 48.

49.  Defendants deny the allegations contained in Paragraph 49.

50.  Defendants deny the allegations contained in Paragraph 50.

51.  Defendants deny the allegations contained in Paragraph 51.

52. Defgndants deny the allegations contained in Paragraph 52.

53.  Defendants deny the éllegations contained in Paragraph 33.

54,  Defendants are currently without information or knowledge sufficient to form a
beli_ef regarding the truth of allegations contained in Paragraph 54, and, therefore, deny the same.

55. Defendants admit that on March 2, 2007, an,agreement of four of the five members
of the Joint Venture was reached after a vote regarding the distribution of fees pursuant to the Joint
Venture Agreement. Defendants admit thatan agreement was reached by four of the five members
of the Joint Venmre after a vote to remove plaintiff from the Joint Venture pursuant to the
“removal” provision contained in the Joint Venture Agreement. Defendants deny the remaining
allegations contained in Paragraph 55.

56.  Defendants deny the allegations contained in Paragraph 56.

57.  Defendants admit that an agreement to remove plaintiff from the Joint Venture was
reached by four of the five members of the Joint Venture pursuant to the Joint Venture Agreement
after a vote. Defendants admit that the Joint Venture Agreement signed and agreed to by plaintiff
provides that any memb{:r being removed pursuant to the “removal” provision will forfeit further
rights under the Joint Venture Agreement. Defendants deny the remaining allegations contained

in Paragraph 57.



58.  Defendants deny the allegations contained in Paragraph 58.

50.  Defendants deny the allegations contained in Paragraph 59.

60. Defendants admit that SKG tendered a check representing 3 % of the net fees, or
$617,924.43, which four of the five members of the Joint Venture agreed upon as the share of fees
to which plaintiff was entitled pursuant to the Joint Venture Agreement. Defendants admit that
plaintiff rejected the check. Defendants deny the remaining allegations contained in Paragraph 60.

61.  Defendants deny the éllegations contained in Paragraph 61. Defendant, Scruggs
Law Firm, P.A., has asserted in its Supplemental Demand for Arbitration filed with the American
Arbitration Association that plaintiff owes fiduciary duties to Scruggs Law Firm, P.A. arising
from plaintiff’s represexlltation of Scruggs Law Firm, P.A. i‘n other litigation; and that plaintiff has

‘breached those duties By disclosing and/or threatening to disclose privileged and confidential
information acquired dqring its representation of Scruggs Law Firm, P.A. for its own (ill-gotten)
gain, and byrusing and/or threatening to use a twisted and false version of such privileged and
confidential information to harass, intimidate, threaten, and pressure Scruggs Law Firm, P.A. into
paying monies under the Joint Venture Agreement to plaintiff which plaintiff has not earned and
does not deserve. The p.roper remedy for plaintiff’s breach of fiduciary duties is the disgorgement
of all fees paid to plaintiff by Scruggs Law Firm, P.A. This claim is subject to arbitration, but
Scruggs Law Firm, P'A_' reserves the right to assert this claim as a counterclaim in this proceeding
in the (unlikely) event if is determined that said claim is not subject to arbitration. Scruggs Law
Firm, P.A. reserves the right to assert this claim as a counterclaim without waiver of its right to

arbitrate this claim and all of plaintiff’s claims and only as may be necessary to preserve its rights.



62.  Defendants deny the allegations contained in Paragraph 62. Defendant, Scruggs
Law Firm, P.A., has asserted in its Supplemental Demand for Arbitration filed with the American
Arbitration Association that plaintiff owes fiduciary duties to Scruggs Law Firm, P.A. arising
from plaintiff’s representation of Scruggs Law Firm, P.A. in other litigation; and that plaintiff has
breached those duties by disclosing and/or threatening to disclose privileged and confidential
information acquirgd during its representation of Scruggs Law Firm, P.A. for its own (ill-gotten)
gain, and by using and/or threatening to use a twisted and false version olf such privileged and
confidential information to harass, intimidate, threaten, and pressure Scruggs Law Firm, P.A. into
paying monies under the Joint Venture Agreement to plaintiff which plaintiff has not earned and
does not deserve. The ﬁroper remedy for plaintiff’s breach of fiduciary duties is the disgorgement
of all fees paid to plainiiff by Scruggs Law Firm, P.A. This claim is subject to arbitration, but
Scruggs Law Firm, P.A. reserves the right to assert this clé}im as a counterclaim in this proceeding
in the (unlikély) event it is determined that said claim is not subject to arbitration. Scruggs Law
Firm, P.A. reserves the right to assert this claim as a counterclaim without waiver of its right to
arbitrate this claim and all of plaintiff’s claims and only as may be necessary to preserve its rights.

63.  Defendants deny the allegations contained in Paragraph 63. Defendant, Scruggs
Law Firm, P.A., has asserted in its Supplemental Demand for Arbitration filed with the American
Arbitration Association that plaintiff owes fiduciary duties to Scruggs Law Firm, P.A. arising
from plaintiff’s representation of Scruggs Law Firm, P.A. in other litigation; and that plaintiff has
breached those duties by disclosing and/or threatening to disclose privileged and confidential
information acquired during its representation of Scruggs Law Firm, P.A. for its own (ill-gotten)
gain, and by using and/or threatening to use a twisted and false version of such privileged and
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confidential information to harass, intimidate, threaten, and pressure Scruggs Law Firm, P.A. into
paying monies under the Joint Venture Agreement to plaintiff which plaintiff has not earned and
does not deserve. The proper remedy for plaintiff’s breach of fiduciary duties is the disgorgement
of all fees paid to plaintiff by Scruggs Law Firm, P.A. This claim is subject to arbitfation, but
Scruggs Law Firm, P.A. reserves the right to assert this claim as a counterclaim in this proceeding
in the (unlikely) event it is determined that said claim is not subject to arbitration. Scruggs Law
Firm, P.A. reserves the right to assert this claim as a counterclaim without waiver of its right to
arbitrate this claim and all of plaintiff’s claims and only as may be necessary to preserve its rights.

64.  Defendants deny the allegations contained in Paragraph 64.

65.  Defendants admit the allegations contained'in Paragraph 65.

66.  Defendants are unable to respond to Paragraph 66 as defendants do not understand
what is meant by the phrase “removed from clients.” Defendants, therefore, deny the allegations
contained in Paragraph 66. |

67. Defendants admit the allegations contained in Paragraph 67.

68. Defendams admit the allegations contained in Paragraph 68.

69. Defendants deny the allegations contained in Paragraph 69.

70.  Defendants admit the allegations contained in Paragraph 70.

71.  Defendants admit the allegations contained in Paragraph 71.

72.  Defendants deny the allegations contained in Paragraph 72, and affirmatively state
that the reasons for the withdrawal of the motion include those stated in the Plaintiffs” Notice of
Withdrawal of Plaintiffs’ Motion for Order Conditionally Certifying a Rule 23(b)(1)(A) and (b)(2)
Class Action and Preliminarily Approving Settlement..
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73.
74.
75.
76.
77.

78.

Defendants deny the allegations contained in Paragraph 73.
Defendants admit the allegations contained in Paragraph 74.
Defendants deny the allegations contained in Paragraph 75.
Defendants deny the allegations contained in Paragraph 76.
Defendants deny the allegations contained in Paragraph 71.

Defendants admit that they provided plaintiff a copy of a Motion to Compel

Arbitration and that Defendants are entitled to arbitration of any disputes,‘ which is required by

the mandatory binding arbitration provision contained in the Joint Venture Agreement.

79.

80.

&1.

82.

Defendants deny the allegations contained in Paragraph 79.
Defendants deny the allegations contained in Paragraph 80.
Defendants deny the allegations contained in Paragraph 81.

Defendants adopt by reference herein all Answers and Defenses contained in the

foregoing paragraphs.

Defendants deny the allegations contained in Paragraph 83.

83.

84.  Defendants deny the allegations contained in Paragraph 84.

85. Defendaﬁts deny the allegations contained in Paragraph 85.

86.  Defendants adopt by reference herein all Answers and Defenses contained in the

foregoing paragraphs.

87.  Defendants deny the allegations contained in Paragraph 87.

88.  Defendants deny the allegations contained in Paragraph 88.

80.  Defendants adopt by reference herein all Answers and Defenses contained in the

foregoing paragraphs.
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90. Defendants deny the allegations contained in Paragraph 90.

91.  Defendants deny the allegations contained in Paragraph 91.

92. Defendants deny the allegations contained in Paragraph 92, and affirmatively state
that defendants complied with and followed all provisions of the Joint Venture Agreement.

93.  Defendants deny the allegations contained in Paragraph 93.

94. Defejndants admit that no single member/venturer is able to take control of the Joint
Venture. Defendants deny the remaining allegations contained in Paragraph 94.

95.  Defendants deny the allegations contained in Paragraph 95.

96. Defendants adopt by reference herein all Answers and Defenses contained in the
foregoing paragraphs. |

97.  Defendants deny the allegations contained in Paragraph 97.

98.  Defendants deny the allegations contained in Paragraph 98.

99.  Defendants adopt by reference herein all Answers and Defenses contained in the
foregoing paragraphs.

100. Defendants admit that SKG is currently holding the amount of $617,924.43, which
represents plaintiff’s share of fees but which plaintiff returned to SKG. Otherwise, Defendants
deny the allegations contained in Paragraph 100.

101. Defendants deny the allegations contained in Paragraph 101.

102. Defendants deny the allegations contained in Paragraph 102.

103. Defendants deny the allegations contained in Paragraph 103.

104. Defendants deny the allegations contained in Paragraph 104.

105. Defendants deny the allegations contained in Paragraph 105.
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106. Defendants adopt by reference herein all Answers and Defenses contained in the
foregoing paragraphs.

107. Defendants deny the allegations contained in Paragraph 107.

108. Defendants deny the allegations contained in Paragraph 108.

109. Defendants deny the allegations contained in Paragraph 109.

110. Defqndants deny the allegatior;s contained in Paragraph 110.

111. Defendauts deny the allegations contained in Paragraph lli, and further request
that this Court strike the immaterial, impertinent and scandalous matter contained in Paragraph
111.

112. Defendants deny the allegations contained in Paragraph 112.

113. Defendants adopt by reference herein all Answers and Defenses contained in the
fofegoing paragraphs. |

114. Defendants deny the allegations contained in Paragraph 114.

115. Defendants deny the allegations contained in Paragraph 115, and further request
that this Court strike the immaterial, impertinent and scandalous matter contained in Paragraph
115.

116. Defendants deny the allegations contained in Paragraph 116.

117. Defendants adopt by reference herein all Answers and Defenses contained in the
foregoing paragraphs.

118. No response is required by this defendant to the allegations contained in Paragraph
118. Mississippi Code Annotated §79-13-404 speaks for itself. To the extent that Paragraph 118
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requires a response, defendants deny the allegations contained in Paragraph 118 and further deny
that defendants breached any duties owed to plaintiff.

119. Defendants deny the allegations contained in Paragraph 119.

120. No response is required by this defendant to the allegations contained in Paragraph
120. Milssissippi Code Annotated §79-13-404 speaks for itself. To the extent that Paragraph 120
requires a response, defendants deny the allegations contained in Paragraph 120 and further deny
that defendants breached any duties owed to plaintiff. |

121. Defendants deny the allegations contained in Paragraph 121.

122. Defendal.lts deny the allegations contained in Paragraph 122.

123. Defendaﬁts deny the allegations contained in Paragraph 123.

124. Defendaﬁts adopt by reference herein all Answers and Defenses contained in the
foregoing paragraphs. Defendants deny the second sentence contained in Paragraph 124.

125. Defendants deny the allegations contained in Paragraph 125, and request that this
Court strike the immaterial, impertinent and scandalous matter contained in Paragraph 125.

126. Defendants deny the allegations contained in Paragraph 126.

127. Defendaﬁts adopt by reference herein all Answers and Defenses contained in the
foregoing paragraphs. -

128. Defendants deny the allegations contained in Paragraph 128.

129. Defendants adopt by reference herein all Answers and Defenses contained in the
foregoing paragraphs.

130. Defendants deny the allegations contained in Paragraph 130.

131. Defendants deny the allegations contained in Paragraph 131.
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132. Defendants adopt by reference herein all Answers and Defenses contained in the
foregoing paragraphs.

133. Defendants deny the allegations contained in Paragraph 133.

134. - 143.  In response to Paragraphs 134-143, defendants deny that the plaintiff is
entitled_to judgment or any other relief against them in any sum or sums whatsoever, and demand
that the plaintiff’s First Amended Complaint be dismissed against them with prejudice, with all
costs assessed against the plaintiff. |

And now, having responded to the allegations in the plaintiffs First Amended Complaint
and having denied any and all liability in the premises, defendants, Richard Scruggs, individually;
Don Barrett, individually; Scruggs Law Firm, P.A.; Barrett Law Office, P.A.; Nutt & McAlister,
PLLC; and Lovelace Law Firm, P.A., would show unto the Court the fdllowing Affirmative
Defenses:

FIRST AFFIRMATIVE DEFENSE

Plaintiff failed to mitigate its damages, if any.

SECOND AFFIRMATIVE DEFENSE

Defendants affirmatively plead ratification, waiver and estoppel.

THIRD AFFIRMATIVE DEFENSE

Defendants invoke and claim the benefit of all provisions contained in the Joint Venture
Agreement, including but not limited to the requirement for mandatory binding arbitration as set

forth in the First Defense herein.
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FOURTH AFFIRMATIVE DEFENSE

Defendants claim the benefit of any and all affirmative matters not specifically raised herein
and specifically reserve the right to assert any additional affirmative matters at a later time.
WHEREFORE, PREMISES CONSIDERED, defendants, Richard Scruggs, individually;
Don Bar_rett, individually; Scruggs Law Firm, P.A.; Barrett Law Office, P.A.; Nutt & McAlister,
PLLC; and Lovelace Law Firm, P.A., demand that plaintiff’s Complaint be dismissed with
prejudice with all costs assessed against the plaintiff. |
Respectfully submitted,
RICHARD SCRUGGS, Individually; DON
BARRETT, Individually; SCRUGGS LAW
FIRM, P.A.; BARRETT LAW OFFICE,

P.A.; NUTT & McALISTER, PLLC; and
LOVELACE LAW FIRM, P.A.

BY: pé/w-v ( Z/w—

OF COUNSE¥Y

LARRY D. MOFFETT - BAR # 3401
WILTON V. BYARS, III - BAR # 9335

SHEA S. SCOTT - BAR # 100775

DANIEL COKER HORTON & BELL, P.A.
OXFORD SQUARE NORTH

265 NORTH LAMAR BOULEVARD, SUITE R
POST OFFICE BOX 1396

OXFORD, MS 38655-1396

(662) 232-8979
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CERTIFICATE

I, Larry D. Moffett, of counsel for Defendants, do hereby certify that I have this day
transmitted, via hand delivery, a true and correct copy of the above and foregoing pleading to:
Grady F. Tollison, Jr., Esq.
Tollison Law Firm

100 Courthouse Square
Oxford, MS 38655

THIS, the [ A day of April, 2007.

%«1 Via b/ 7

LARRY D. MGFFETT /¢
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IN THE CIRCUIT COURT OF LAFAYETTE COUNTY

JONES, FUNDERBURG, SESSUMS,
PETERSON & LEE, LLC PLAINTIFF

VS, 7 - CIVIL ACTION NO. L07-135

RICHARD SCRUGGS, Individually;

DON BARRETT, Individually, SCRUGGS

LAW FIRM, P.A.; BARRETT LAW

OFFICE, P.A.; NUTT & McALISTER, PLLC; \

and LOVELACE LAW FIRM, P.A. DEFENDANTS

DEFENDANTS' MOTION TO STAY
PROCEEDINGS AND COMPEL ARBITRATION

COMENOW th¢ defendants, by and through the undersigned counsel, and move this Court
to stay this action and compel plaintiff to submit to binding arbitration, and in support thereof,
would show unto the Court as follows:

1.

Plaintiff and defendants are parties to a Joint Venture Agreement dated November 8, 2005.

(Joint Venture Agreement, Exhibit “1"). The joint venture was designated as the “Scruggs

4

Katrina Group,” and was formed to bring a number of lawsuits on behalf of individuals and
businesses who were dénied insurance coverage for property damage arising out of Hurricane
Katrina. (Ex. 1, p.1).
2.
Plaintiff filed its Complaint on March 15, 2007, and subsequently filed its First Amended

Complaint on March 28, 2007. (First Amended Complaint). All of plaintiff’s claims arise under

the Joint Venture Agreement and/or are directly related to the Joint Venture Agreement. (First
LAFAYETTE COUNTY

Amended Complaint, §1). - FILE
APR 1 0 2007

F  Mary Alice Busb
CIRCUIT CLER




3.

The Joint Venture Agreement contains a mandatory binding arbitration provision that
states: “Disputes - Any dispute arising under or relating to the terms of this agreement shall be
' resolyed by mandatory binding arbitration, conducted in accordance with the guidelines of the
American Arbitration Association. The site of the arbitration shall be Oxford, MS.” (Ex. 1,
p.3). (e_mphasis in original). Defendants have given notice to plaintiff and filed the necessary
paperwork and fee;% with the American Arbitration Association (“AAA”)E to initiate arbitration
pursuant to the parties' arbitration agreement. (Demand for Arbitration, Exhibit “4" hereto).
Defendants have made a supplemental filing with the AAA to include in the arbitration plaintiff’s
challenge to the validity of the arbitration agreement and :':111 other claims set forth in plaintiff’s
First Amended Complaint. (Supplemental Demand for Arbitration, Exhibit “5" hereto).

4.

Plaintiff has acknowledged that the pending disputes between plaintiff and defendants are
subject to arbitration, bﬁt nonetheless filed this lawsuit. Plaintiff seeks to avoid arbitration of its
claim by challenging the validity of the parties’ arbitration agreement. Plaintiff alleges that it
demanded arbitration concerning the distribution of attorneys' fees derived from a settlement with
State Farm Insurance Company, but that defendants allegedly refused to arbitrate the fee dispute
and thereby waived the arbitration clause, voided the arbitration clause, and canceled defendants’
right to invoke arbitration. (First Amended Complaint, €80). Plaintiff does not contend that it ever
demanded arbitration on any issue in its First Amended Complaint other than the allocation of the

State Farm fees.



5.

As a threshold issue, the parties’ dispute over the validity of the Joint Venture Agreement’s
arbitration agreement, including plaintiff's waiver allegations, must be resolved by arbitration.
When parties agree in an arbitration agreement to arbitrate any dispute over arbitrability, a court
must enforce that agreement. Greater Canton Ford Mercury, Inc. v. Ables, 948 So. 2d 417 (Miss.
2007), é007 Miss. LEXIS 25, *9-11 (Miss. Feb. 1, 2007). In the present case, the parties agreed
that any dispute arAising under or relating to the terms of the agreement would be resolved by
mandatory binding arbitration. In addition, the parties incorporated the rules of the American
Arbitration Association ("AAA") into their arbitration agreement. The AAA's rules are part and
parcel of the parties’ agfeement, and unequivocally provide‘that the arbitrator shall rule on his own
jurisdiction, including any objections with respect to the validity of the arbitration agreement.
(Rule R-7(a), AAA Commercial Arbitration Rules, Exhibit “2" hereto). The incorporation of
these rules into the parties' arbitration agreement constitutes a clear and unmistakable agreement
for an arbitrator to decide issues of "arbitrability," including plaintiff's waiver argument and its
other challenges to the ;/alidity of the arbitration agreement.

6.

This Court must enforce the clear and unmistakable terms of the J oint Venture Agreement
by staying these judiciél proceedings and compelling plaintiff to participate in arbitration to
determine the validity of the arbitration agreement, including the parties' rights and obligations

thereunder.



7.

Alternatively, in the event this Court rejects defendants’ request set forth above, then
defendants request (in the alternative and without waiver of their primary position), that this Court
(a) mle that the parties’ disputes are, in fact, subject to arbitration, and (b) thereupon enter an
order staying this action and compelling plaintiff to arbitrate its claims on the merits.

4 8.

In support of this Motion, defendants rely upon their Memorandurh Brief in Support and
the following documents which are attached hereto:

a) Exhibit “1”  Joint Venture Agreement;

b) Exhibit “27 AAA Commercial Arbitratio‘n Rules;

c) Exhibit “3”  Affidavit of John W. Barrett;

d) Exhibit 4 Defendants’ Demand for Arbitration; and

e) ~ Exhibit ‘;5” Defendants’ Supplemental Demand for Arbitration.

WHEREFORE, PREMISES CONSIDERED, Defendants respectfully request that this
Court stay the proceedings in this action and compel plaintiff to submit to binding arbitration as
set forth above.

Respectfully submitted,

RICHARD SCRUGGS, Individually; DON
BARRETT, Individually; SCRUGGS LAW
FIRM, P.A.; BARRETT LAW OFFICE,

P.A.: NUTT & McALISTER, PLLC; and
LOVELACE LAW FIRM, P.A.

BY: %/b‘"ﬂ' vk I{J/MJ
/44

OF COUNSELY



LARRY D. MOFFETT - BAR # 3401
WILTON V. BYARS, 1II - BAR # 9335

SHEA S. SCOTT - BAR # 100775

DANIEL COKER HORTON & BELL, P.A.
OXFORD SQUARE NORTH

265 NORTH LAMAR BOULEVARD, SUITE R
" POST OFFICE BOX 1396

OXFORD, MS 38655-1396

(662) 232-8979

CERTIFICATE

I, Larry D. Moffett, of counsel for Defendants, do hereby certify that I have this day
transmitted, via hand delivery, a true and correct copy of the above and foregoing pleading to:

Grady F. Tollison, Jr., Esq.
Tollison-Law Firm

100 Courthouse Square
Oxford, MS 38655

THIS, the /& Haday of April, 2007.
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In Re: Katrina Litigation
Joint Venture Agreement
November 8, 2005

The following parties to this agreement have agreed to associate themselves as Joint

Venturers in the above litigation.

It is contemplated that this venture will bring a number of lawsuits on behalf of
individuals and businesses who were wrongfully denied insurance coverage for property

darmage arising out of Hurricane Katrina.
Participants in the Venture

Scrugps Law Firm, P.A.
P.O.Box 1136
Oxford, MS 38655

Barrett Law Office, P.A.
404 Court Square North
Lexington, MS 39095

Nutt & McAlister, P.L.L.C.
605 Crescent Blvd., Suvite 200
Ridgeland, M8 39157

John G. Jones

Jones, Funderburg, Sessums & Peterson, PLL.C.

901 N, State Street
P.O. Box 13960
Jackson, MS 39236-3960

Paul Benton

181 Main Street

P.0. Box 1341

Biloxi, MS 39533-1341

Dewitt "Sparky" Lovelace

Lovelace Law Firm, P.A.

16474 Emerald Coast Pkwy., Suite 4202
Destin, FL. 32541

Role in the Venture

i ———— ———t

Lead Counsel

Witness Development; including
acquisition of videos and pictures of
storm damage while occurring

Punding; client relations

Briefing

Local Counsel

Expert retention; adjuster retention

Cases Included - This agreement includes all claims asserted and/or cases filed, held,
retained or associated on against insurance companies by any party hereto. Joint
venturers shall unanimously agree to any association with any other firm and the terms
and conditions of any such association with any other party.

1

EXHIBIT

1




Removal - A member of the joint venture may be removed by a super-majority vote of
the joint venture members. A super-majority requires a vote of four venturers. All firms
must vote to effect a removal. It shall be assumed that the firm sought to be removed
votes and votes against the removal. If a firm is removed from the joint venture all rights
hereunder shall be forfeited and any capital contribution returned within a reasonable
time. Such firm hereby covenants that it will seek no other compensation through
litigation or otherwise from the parties to this agreement or any Court before whom this
venture has or has had cases pending in the referenced matter.

Capital Contributions ~ To fund common litigation expenses, Nutt &McAlister will
fund up to $1 million per year as needed, If greater than §1 million per year is needed,
the venturers will fund the litigation pro rata via periodic capital calls. Any venturer who
does not pay pursuant to a capital call within 14 days of the call will forfeit venturer
status.

Capital Contributions from either of the above sources shall be used only for expenses
that are common to the joint venture firms in prosecuting the litigation, Such common
fund expenses include but are not limited to the following: retention of consultants and
experts, costs to establish and maintain a centralized do¢ument depository and an
internet-based client database, temporary office and staffing (if necessary), witness fees,
deposition costs, document production costs, public relations, etc. Nuit & McAlister will
serve as the treasurer for the venture with Ernie Coward serving as the principle contact
person. All invoices shall be submitted to Nutt & McAlister for an initial determination
of whether an expense is 2 common account expense or not, A manifest form will be
provided to each venturer for use in submitting expenses for reimbursement, The form
will provide for three classes: (1) Client specific — copies, postage, etc. These expenses
must include client’s name and social security number and are recoverable from clients
from award funds, (2) Cormmon benefits — such as experts, depositions, court costs, efc.,
These expenses are recoverable, pro rata, from clients from award funds (3) Veuture
expenses — are those which benefit the venture but are not recoverable from clients, If
these are approved, they will be reimbursed to paying venturer and pro-rated back to all
venturers.

There will, from time to time, be disagreements with the Nutt/McAlister decisions
relative to payment of expenses. Accordingly, two other reviewers from other venture
firms will be elected to review such declinations. If Nutt/McAlister decline payment of
an invoice, Mr. Coward and the two other reviewers will decide by 2/3 majority on the
final disposition of the maiter,

Expenses that are not common fund type expenses include but are not limited to:
individual firm's overhead costs, travel expenses (unless for travel related to settlement
discussions with one or all defendants), copy costs, mailings, staff, etc. These expenses
shall not be reimbursable out of the common fund account when incurred.

Any joint venturer firm may request an accounting or an inspection of the transactions of
2



the common account of the joint venture upan reasonable notice,
Meetings - Shall occur periodically as the litigation requires,

Disputes - Any dispute arising under or relating to the terms of this agreement shall be
resolved by mandatory binding arbitratiou, conducted in accordance with the guidelines
of the American Arbitration Association. The site of the arbitration shall be Oxford, MS.

Division of Attorneys' Fees: - All fees or compensation received by any joint venturer
and anyone associated by them shall be timely paid in full without reduction to the joint
venture and divided as provided in this agreement. :

If a judgment or settlement is obtained such that attorncys' fees are to be awarded to the
attorneys herein, fees shall be divided as follows;

The joint venture shall distribute proceeds to the firms in the order of capital
contributions first, firms' reasonable out of packet expenses second, and attorneys' fees
third. For financing the litigation and for all of their professional efforts herein, Nutt and
Associates will receive 35% of the net fee. If the recovery is less than the amount of
capital contributions and expenses incurred, the joint venture shall reimburse capital
contributions first and then expenses on a pro-rata basis in proportion to the recovery.
The joint venture shall distribute proceeds to the firms in the following order: (1)
Reimburse Nutt/McAlister for all expenses paid, (2) Refund of all capital contributions,
(3) Payment of 35% of net fee to Nutt/McAlister for financing the litigation and for their
professional efforts, (4) The remaining 65% of the net fees will be divided among the
remaining venturers taking into consideration all factors including Rule 1.5 of the Model
Rules of Professional Conduct, and cantribution to the success of the litigation.
Agreement by 4 of the 5 venturers is required to distribute said fees.

Referring Attorneys

Referring attorneys shall be paid a maximum referral fee of 33 1/3% of the net recovery
for each client referred to and accepted by the venture. The venture will consider
reimbursement of referring attorneys’ expenses, but will not commit to reimburse said
expenses unless the venturers decide to do so by unanimous agreement and the expenses
are subjected to the same approval process heretofore described.

Miscellaneous

No member shall, without the prior written consent of all of the others, sell or assign his
share or interest arising from this agreement.

If one or more of the provisions in this agreement are for any reason held invalid, illegal,
or unenforceable, the invalidity or unenforceability shall not effect any other provision,
and this agreement shall be construed as if the invalid, illegal, or unenforceable provision
was never in the agreement.

3 -



This Agreement may be executed in counterparts. Facsimile ar photocopied signatures shall
be considered as valid signatures os of the date hereof, although the original signature pages
shall thereafter be appended to this agreement.

All notices or other required communications to any party 10 fhis Agreement shall be in
writing (and shall include telecopy or similar writing) and shall be given to the members
- hereto at the addresses listed above. Any party hereto may change the name and address of

the person designated to receive notice on behalf of such party by notice given as provided
in this paragraph.

No person shall be considered the drafter of this Agreement.

Modification of this Agreement — This agreement constitutes the sole and only
agresment of the members hereto and supersedes any prior understandings, written or oral
agreements between the members of this venture. Further, any modification of this
agreement will be of no effect unless written and signed by a minimum of 4 of the joint
venturers. '

DATED this the ___{ ¢ dayof ML‘M—/ . 2005, but effective as of
, 2005.

SIGNATURES:

ScrRUGGS LAW FIRM
120-A Courthouse Square
P.0. Box 1136

Oxford, MS Asi? O g %&

BY:

BARRETT LAW OFFICE, P.A.
404 Court Square North
Lexington, MS 39095

BY:. ﬁﬁm

NUTT & MCALISTER, P.L.L.C.
605 Crescent Blvd., Suite 200
Ridgeland, M5 39157

BY:




This Agreement may be executed in counterparts, Facsimile or photocopied signatures shall
be considered as valid signatures as of the date hereof, although the original signature pages
shall thereafter be appended to this agreement.

All natices or other required communications to any party to this Agreement shall be in
writing (and shall include telecopy or similar writing) and shall be given to the members
hereto at the addresses listed above. Any party hereto may change the name and address of
the person designated to receive notice on behalf of such party by notice given as provided
in this paragraph.

No person shall be considered the drafter of this Agreement.

Modification of this Agreement - This agreement constitutes the sole and only
agreement of the members hereto and supersedes any prior understandings, written or oral
agreements between the members of this venture. Further, any modification of this
agreement will be of no effect unless written and signed by a minimum of 4 of the joint
venturers.

DATED this the day of ' , 2005, but effective as of
, 2005,

SIGNATURES:

ScrucaGs LAW Firm
120-A Courthouse Square
P.O.Box 1136

Oxford, MS 38655

BY:

BARRETT LAW OFFICE, P.A,
404 Court Square North
Lexington, MS 39095

BY:

NUTT & MCALISTER, P.L.L.C.
605 Crescent Blvd., Suite 200
Ridgeland, M8 39157

BY: WW;L E\, W%




JONES, FUNDERBURG, SESSUMS & PETERSON, P.L.L.C.
901 N. State Street

P.0. Box 13960

Jackson, M8 39286-3960

BY: Fci[..«C———-dv— .’_:.LQ_,.A___J

PAUL BENTON

181 Main Street

P.O. Box 1341

Biloxi, MS 39533-1341

BY:

LOVELACE LAW FIRM, P.A,
36474 Braerald Corst Plcwy., Suite 4202
Dastin, FL. 32541

BY:'D""’\ W
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Commercial Arbitration Rules and Mediation PROCEDURES
(Including Procedures for Large, Complex Commercial Disputes)
Amended and Effective September 15, 2005 (Fee Update).
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IMPORTANT NOTICE

- These rules and any amendment of them shall apply in the form in effect at the time the administrative
filing requirements are met for a demand for arbitration or submission agreement received by the AAA.
To ensure that you have the most current information, see our Web Site at www.adr.org.

INTRODUCTION

Each year, many millions of business transactions take place. Occasionally, disagreements develop over
these business transactions. Many of these disputes are resolved by arbitration, the voluntary submission
of a dispute to an impartial person or persons for final and binding determination. Arbitration has proven
to be an effective way to resolve these disputes privately, promptly, and economically.

The American Arbitration Association (AAA), a not-for-profit, public service organization, offers a
broad range of dispute resolution services to business executives, attorneys, individuals, trade
associations, unions, management, consumers, families, communities, and all levels of government.
Services are available through AAA headquarters in New York and through offices located in major
cities throughout the United States. Hearings may be held at locations convenient for the parties and are
not limited to cities with AAA offices. In addition, the AAA serves as a center for education and
training, issues specialized publications, and conducts research on all forms of out-of-court dispute
settlement. '



Standard Arbitration Clause

The parties can provide for arbitration of future disputes by inserting the following clause into their
contracts:

Any controversy or claim arising out of or relating to this contract, or the breach thereof, shall be
settled by arbitration administered by the American Arbitration Association under its Commercial
Arbitration Rules, and judgment on the award rendered by the arbitrator(s) may be entered in any court
having jurisdiction thereof-

Arbitration of existing disputes may be accomplished by use of the following:

We, the undersigned parties, hereby agree to submit to arbitration administered by the American
Arbitration Association under its Commercial Arbitration Rules the following controversy: (describe
briefly) We further agree that the above controversy be submitted to (one) (three) arbitrator(s). We
further agree that we will faithfully observe this agreement and the rules, that we will abide by and
perform any award rendered by the arbitrator(s), and that a judgment of any court having jurisdiction
may be entered on the award.

In transactions likely to require emergency interim relief, the parties may wish to add to their clause the
following language:

The parties also iagree that the AAA Optional Rules for Emergency Measures of Protection shall apply
to the proceedings.

These Optional Rules may be found below.

The services of the AAA are generally concluded with the transmittal of the award. Although there is
voluntary compliance with the majority of awards, judgment on the award can be entered in a court
having appropriate jurisdiction if necessary.

Administrative Fees

The AAA charges a filing fee based on the amount of the claim or counterclaim. This fee information,
which is included with these rules, allows the parties to exercise control over their administrative fees.

The fees cover AAA administrative services; they do not cover arbitrator compensation or expenses, if
any, reporting services, or any post-award charges incurred by the parties in enforcing the award.

Mediation

The parties might wish to submit their dispute to mediation prior to arbitration. In mediation, the neutral
mediator assists the parties in reaching a settlement but does not have the authority to make a binding
decision or award. Mediation is administered by the AAA in accordance with its Commercial Mediation
Procedures. There is no additional administrative fee where parties to a pending arbitration attempt to
mediate their dispute under the AAA's auspices.

If the parties want to adopt mediation as a part of their contractual dispute settlement procedure, they
can insert the following mediation clause into their contract in conjunction with a standard arbitration
provision:
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If-a dispute arises out of or relates to this contract, or the breach thereof, and if the dispute cannot be
settled through negotiation, the parties agree first to try in good faith to settle the dispute by mediation
administered by the American Arbitration Association under its Commercial Mediation Procedures
before resorting to arbitration, litigation, or some other dispute resolution procedure.

If the parties want to use a mediator to resolve an existing dispute, they can enter into the following
submission: '

The parties hereby submit the following dispute to mediation administered by the American Arbitration
Association under its Commercial Mediation Procedures. (The clause may also provide for the

~ qualifications of the mediator(s), method of payment, locale of meetings, and any other item of concern
to the parties.)

Large, Complex Cases

Unless the parties agree otherwise, the procedures for Large, Complex Commercial Disputes, which
appear in this pamphlet, will be applied to all cases administered by the AAA under the Commercial
Arbitration Rules in which the disclosed claim or counterclaim of any party is at least $500,000
exclusive of claimed interest, arbitration fees and costs.

The key features of these procedures include:

§ a highly qualified, trained Roster of Neutrals;

§ a mandatory preliminary hearing with the arbitrators, which may be conducted by teleconference;
§ broad arbitrator authority to order and con&ol discovery, including depositions;

§ presumption that hearings will proceed on a consecutive or block basis.

COMMERCIAL MEDIATION PROCEDURES

M-1. Agreement of Parties

Whenever, by stipulation or in their contract, the parties have provided for mediation or conciliation of
existing or future disputes under the auspices of the American Arbitration Association (AAA) or under
these procedures, they shall be deemed to have made these procedures, as amended and in effect as of
the date of the submission of the dispute, a part of their agreement.

M-2. Initiation of Mediation

Any party or parties to a dispute may initiate mediation by filing with the AAA a submission to
mediation or a written request for mediation pursuant to these procedures, together with the $325
nonrefundable case set-up fee. Where there is no submission to mediation or contract providing for
mediation, a party may request the AAA to invite another party to joinina submission to mediation.
Upon receipt of such a request, the AAA will contact the other parties involved in the dispute and
attempt to obtain a submission to mediation.

M-3. Requests for Mediation
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A request for mediation shall contain a brief statement of the nature of the dispute and the names,
addresses, and telephone numbers of all parties to the dispute and those who will represent them, if any,
in the mediation. The initiating party shall simultaneously file two copies of the request with the AAA
and one copy with every other party to the dispute. -

M-4. Appointment of the Mediator

Upon receipt of a request for mediation, the AAA will appoint a qualified mediator to serve. Normally, a
single mediator will be appointed unless the parties agree otherwise or the AAA determines otherwise. If
the agreement of the parties names a mediator or specifies a method of appointing a mediator, that
designation or method shall be followed.

M-5. Qualifications of the Mediator

No person shall serve as a mediator in any dispute in which that person has any financial or personal
interest in the result of the mediation, except by the written consent of all parties. Prior to accepting an
appointment, the prospective mediator shall disclose any circumstance likely to create a presumption of
bias or prevent a prompt meeting with the parties. Upon receipt of such information, the AAA shall
either replace the mediator or immediately communicate the information to the parties for their
comments. In the event that the parties disagree as t0 whether the mediator shall serve, the AAA will
appoint another mediator. The AAA is authorized to appoint another mediator if the appointed mediator
is unable to serve promptly.

M-6. Vacancies

If any mediator shall become unwilling or unable to serve, the AAA will appoint another mediator,
unless the parties agree otherwise.

M-7. Representation

Any party may be represented by persons of the party's choice. The names and addresses of such
persons shall be communicated in writing to all parties and to the AAA.

M-8. Date, Time, and Place of Mediation

‘The mediator shall fix the date and the time of each mediation session. The mediation shall be held at
the appropriate regional office of the AAA, or at any other convenient location agreeable to the mediator
and the parties, as the mediator shall determine.

M-9. Identification of Matters in Dispute

At least ten days prior to the first scheduled mediation session, each party shall provide the mediator
with a brief memorandum setting forth its position with regard to the issues that need to be resolved. At
the discretion of the mediator, such memoranda may be mutually exchanged by the parties.

At the first session, the parties will be expected to produce all information reasonably required for the
mediator to understand the issues presented.

The mediator may require any party to supplement such information.
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M-10. Authority of the Mediator
The mediator does not have the authority to impose a settlement on the parties but will attempt to help
them reach a satisfactory resolution of their dispute. The mediator is authorized to conduct joint and

separate meetings with the parties and to make oral and wriiten recommendations for settlement.

Whenever necessary, the mediator may also obtain expert advice concerning technical aspects of the
dispute, provided that the parties agree and assume the expenses of obtaining such advice.

Arrangements for obtaining such advice shall be made by the mediator or the parties, as the mediator
shall determine.

The mediator is authorized to end the mediation whenever, in the judgment of the mediator, further
efforts at mediation would not contribute to a resolution of the dispute between the parties.

M-11. Privacy

Mediation sessions are private. The parties and their representatives may attend mediation sessions.
Other persons may attend only with the permission of the parties and with the consent of the mediator.

M-12. Confidentiality
Confidential information disclosed to a mediator by the parties or by witnesses in the course of the
mediation shall not be divulged by the mediator. All records, reports, or other documents received by a

mediator while serving in that capacity shall be confidential.

The mediator shall not be compelled to divulge such records or to testify in regard to the mediation in
any adversary proceeding or judicial forum.

The parties shall maintain the confidentiality of the mediation and shall not rely on, or introduce as

evidence in any arbitral, judicial, or other proceeding:

(a) views expressed or suggestions made by another party with respectto a possible settlement of the
dispute; :

(b) admissions made by another party in the course of the mediation proceedings;
(c) proposals made or views expressed by the mediator; OT

(d) the fact that another party had or had not indicated willingness to accept a proposal for settlement
made by the mediator.

M-13. No Stenographic Record
There shall be no stenographic record of the mediation process.
M-14. Termination of Mediation -

The mediation shall be terminated:
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(a) by the execution of a settlement agreement by the parties;

(b) by a written declaration of the mediator to the effect that further efforts at mediation are no longer
worthwhile; or

(c) by a written declaration of a party or parties to the effect that the mediation proceedings are
terminated.

M-15. Exclusion of Liability

Neither the AAA nor any mediator is a necessary party in judicial proceedings relating to the mediation.
Neither the AAA nor any mediator shall be liable to any party for any act or omission in connection with
any mediation conducted under these procedures.

M-16. Interpretation and Application of Procedures

The mediator shall interpret and apply these procedures insofar as they relate to the mediator's duties
and responsibilities. All other procedures shall be interpreted and applied by the AAA.

M-17. Expenses

The expenses of witnesses for either side shall be paid by the party producing such witnesses. All other
expenses of the mediation, including required traveling and other expenses of the mediator and
representatives of the AAA, and the expenses of any witness and the cost of any proofs or expert advice
produced at the direct request of the mediator, shall be borne equally by the parties unless they agree
otherwise.

ADMINISTRATIVE FEES

The nonrefundable case set-up fee is $325 per party. In addition, the parties are responsible for
compensating the mediator at his or her published rate, for conference and study time (hourly or per
diem).

All expenses are generally borne equally by the parties. The parties may adjust this arrangement by
agreement.

Before the commencement of the mediation, the AAA shall estimate anticipated total expenses. Each
party shall pay its portion of that amount as per the agreed upon arrangement. When the mediation has
terminated, the AAA shall render an accounting and return any unexpended balance to the parties.

COMMERCIAL ARBITRATION RULES
R-1. Agreement of Parties*+

(a) The parties shall be deemed to have made these rules a part of their arbitration agreement whenever
they have provided for arbitration by the American Arbitration Association (hereinafter AAA) under its
Commercial Arbitration Rules or for arbitration by the AAA of a domestic commercial dispute without
specifying particular rules. These rules and any amendment of them shall apply in the form in effect at
the time the administrative requirements are met for 2 demand for arbitration or submission agreement

received by the AAA. The parties, by written agreement, may vary the procedures set forth in these
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rules. After appointment of the arbitrator, such modifications may be made only with the consent of the
arbitrator.

(b) Unless the parties or the AAA determines otherwise, the Expedited Procedures shall apply in any
case in which no disclosed claim or counterclaim exceeds $75,000, exclusive of interest and arbitration
fees and costs. Parties may also agree to use these procedures in larger cases. Unless the parties agree
otherwise, these procedures will not apply in cases involving more than two parties. The Expedited
Procedures shall be applied as described in Sections E-1 through E-10 of these rules, in addition to any
other portion of these rules that is not in conflict with the Expedited Procedures.

(c) Unless the parties agree otherwise, the Procedures for Large, Complex Commercial Disputes shall
apply to all cases in which the disclosed claim or counterclaim of any party is at least $500,000,
exclusive of claimed interest, arbitration fees and costs. Parties may also agree to use the Procedures in
cases involving claims or counterclaims under $500,000, or in nonmonetary cases. The Procedures for
Large, Complex Commercial Disputes shall be applied as described in Sections L-1 through L-4 of these

rules, in addition to any other portion of these rules that is not in conflict with the Procedures for Large,
Complex Commercial Disputes.

(d) All other cases shall be administered in accordance with Sections R-1 through R-54 of these rules.

* The AAA applies the Supplementary Procedures for Consumer-Related Disputes 10 arbitration clauses
in agreements between individual consumers and businesses where the business has a standardized,
systematic application of arbitration clauses with customers and where the terms and conditions of the
purchase of standardized, consumable goods or services are nonnegotiable or primarily non-negotiable
in most or all of its terms, conditions, features, or choices. The product or service must be for personal
or household use. The AAA will have the discretion to apply or not to apply the Supplementary
Procedures and the parties will be able to bring any disputes concerning the application or non-

. application to the attention of the arbitrator. Consumers are not prohibited from seeking relief in a small
claims court for disputes or claims within the scope of its jurisdiction, even in consumer arbitration

cases filed by the business.

+ A dispute arising out of an employer promulgated plan will be administered under the AAA's National
Rules for the Resolution of Employment Disputes.

R-2. AAA and Delegation of Duties

When parties agree to arbitrate under these rules, or when they provide for arbitration by the AAA and
an arbitration is initiated under these rules, they thereby authorize the AAA to administer the arbitration.
The authority and duties of the AAA are prescribed in the agreement of the parties and in these rules,
and may be carried out through such of the AAA's representatives as it may direct. The AAA may, in its
discretion, assign the administration of an arbitration to any of its offices.

R-3. National Roster of Arbitrators

The AAA shall establish and maintain a National Roster of Commercial Arbitrators ("National Roster")
and shall appoint arbitrators as provided in these rules. The term "arbitrator" in these rules refers to the
arbitration panel, constituted for a particular case, whether composed of one or more arbitrators, or to an

individual arbitrator, as the context requires.

R-4. Initiation under an Arbitration Provision in a Contract
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() Arbitration under an arbitration provision in 2 contract shall be initiated in the following manner:

(i) The initiating party (the "claimant") shall, within the time period, if any, specified in the contract(s),
give to the other party (the "respondent”) written notice of its intention to arbitrate (the "demand"),
which demand shall contain a statement setting forth the nature of the dispute, the names and addresses
of all other parties, the amount involved, if any, the remedy sought, and the hearing locale requested.

(ii) The claimant shall file at any office of the AAA two copies of the demand and two copies of the
arbitration provisions of the contract, together with the appropriate filing fee as provided in the schedule
included with these rules.

(iii) The AAA shall confirm notice of such filing to the parties.

(b) A respondent may file an answering statement in duplicate with the AAA within 15 days after
confirmation of notice of filing of the demand is sent by the AAA. The respondent shall, at the time of
any such filing, send a copy of the answering statement 0 the claimant. If a counterclaim is asserted, it
shall contain a statement setting forth the nature of the counterclaim, the amount involved, if any, and
the remedy sought. Ifa counterclaim is made, the party making the counterclaim shall forward to the
AAA with the answering statement the appropriate fee provided in the schedule included with these
rules.

(c)Ifno answering statement is filed within the stated time, respondent will be deemed to deny the
claim. Failure to file an answering statement shall not operate to delay the arbitration.

(d) When filing any statement pursuant to this section, the parties are encouraged to provide descriptions
of their claims in sufficient detail to make the circumstances of the dispute clear 10 the arbitrator.

R-5. Initiation under a Submission

Parties to any existing dispute may commence an arbitration under these rules by filing at any office of
the AAA two copies of a written submission to arbitrate under these rules, signed by the parties. It shall
contain a statement of the nature of the dispute, the names and addresses of all parties, any claims and
counterclaims, the amount involved, if any, the remedy sought, and the hearing locale requested,
together with the appropriate filing fee as provided in the schedule included with these rules. Unless the
parties state otherwise in the submission, all claims and counterclaims will be deemed to be denied by
the other party.

R-6. Changes of Claim

After filing of a claim, if gither party desires to make any new or different claim or counterclaim, it shall
be made in writing and filed with the AAA. The party asserting such a claim or counterclaim shall
provide a copy to the other party, who shall have 15 days from the date of such transmission within
which to file an answering statement with the AAA. After the arbitrator is appointed, however, no new
or different claim may be submitted except with the arbitrator's consent.

R-7. Jurisdiction

(a) The arbitrator shall have the power 10 rule on his or her own jurisdiction, including any objections
with respect to the existence, scope or validity of the arbitration agreement.
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(b) The arbitrator shall have the power to determine the existence or validity of a contract of which an
arbitration clause forms a part. Such an arbitration clause shall be treated as an agreement independent
of the other terms of the contract. A decision by the arbitrator that the contract is null and void shall not
for that reason alone render invalid the arbitration clause.

(c) A party must object to the jurisdiction of the arbitrator or to the arbitrability of a claim or
counterclaim no later than the filing of the answering statement to the claim or counterclaim that gives
rise to the objection. The arbitrator may rule on such objections as a preliminary matter or as part of the
final award. '

R-8. Mediation

At any stage of the proceedings, the parties may agree to conduct a mediation conference under the
Commercial Mediation Procedures in order to facilitate settlement. The mediator shall not be an
arbitrator appointed to the case. Where the parties to a pending arbitration agree to mediate under the
AAA's rules, no additional administrative fee is required to initiate the mediation.

R-9. Administrative Conference

At the request of any party or upon the AAA's own initiative, the, AAA may conduct an administrative
conference, in person or by telephone, with the parties and/or their representatives. The conference may
address such issues as arbitrator selection, potential mediation of the dispute, potential exchange of
information, a timetable for hearings and any other administrative matters.

R-10. Fixing of Locale

The parties may mutually agree on the locale where the arbitration is to be held. If any party requests
that the hearing be held in a specific locale and the other party files no objection thereto within 15 days
after notice of the request has been sent to it by the AAA, the locale shall be the one requested. If a party
objects to the locale requested by the other party, the AAA shall have the power to determine the locale,
and its decision shall be final and binding.

R-11. Appointment from National Roster

If the parties have not appointed an arbitrator and have not provided any other method of appointment,
the arbitrator shall be appointed in the following manner: :

(a) Immediately after the filing of the submission or the answering statement or the expiration of the
time within which the answering statement is to be filed, the AAA shall send simultaneously to each
party to the dispute an identical list of 10 (unless the AAA decides that a different number is
appropriate) names of persons chosen from the National Roster. The parties are encouraged to agree to
an arbitrator from the submitted list and to advise the AAA of their agreement.

(b) If the parties are unable to agree upon an arbitrator, each party to the dispute shall have 15 days from
the transmittal date in which to strike names objected to, number the remaining names in order of
preference, and return the list to the AAA. If a party does not return the list within the time specified, all
persons named therein shall be deemed acceptable. From among the persons who have been approved
on both lists, and in accordance with the designated order of mutual preference, the AAA shall invite the
acceptance of an arbitrator to serve. If the parties fail to agree on any of the persons named, or if
acceptable arbitrators are unable to act, or if for any other reason the appointment cannot be made from
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the submitted lists, the AAA shall have the power to make the appointment from among other members
of the National Roster without the submission of additional lists.

(c) Unless the parties agree otherwise when there are two or more claimants or two or more respondents,
the AAA may appoint all the arbitrators. :

R-12. Direct Appointment by a Party

(a) If the agreement of the parties names an arbitrator or specifies a method of appointing an arbitrator,
that designation or method shall be followed. The notice of appointment, with the name and address of
the arbitrator, shall be filed with the AAA by the appointing party. Upon the request of any appointing

party, the AAA shall submit a list of members of the National Roster from which the party may, if it so
desires, make the appointment.

(b) Where the parties have agreed that each party is to name one arbitrator, the arbitrators so named
must meet the standards of Section R-17 with respect to impartiality and independence unless the parties
have specifically agreed pursuant to Section R-17(a) that the party-appointed arbitrators are to be non-
neutral and need not meet those standards.

(c) If the agreement specifies a period of time within which an arbitrator shall be appointed and any
party fails to make the appointment within that period, the AAA shall make the appointment.

(d) If no period of time is specified in the agreement, the AAA shall notify the party to make the
appointment. If within 15 days after such notice has been sent, an arbitrator has not been appointed by a
party, the AAA shall make the appointment.

R-13. Appointment of Chairperson by Party-Appointed Arbitrators or Parties

(a) If, pursuant to Section R-12, either the parties have directly appointed arbitrators, or the arbitrators
have been appointed by the AAA, and the parties have authorized them to appoint a chairperson within a
specified time and no appointment is made within that time or any agreed extension, the AAA may

- appoint the chairperson. '

(b) If no period of time is specified for appointment of the chairperson and the party-appointed
arbitrators or the parties do not make the appointment within 15 days from the date of the appointment
of the last party-appointed arbitrator, the AAA may appoint the chairperson.

(c) If the parties have agreed that their party-appointed arbitrators shall appoint the chairperson from the
National Roster, the AAA shall furnish to the party-appointed arbitrators, in the manner provided in
Section R-11, a list selected from the National Roster, and the appointment of the chairperson shall be
made as provided in that Section.

R-14. Nationality of Arbitrator

Where the parties are nationals of different countries, the AAA, at the request of any party or on its own
initiative, may appoint as arbitrator a national of a country other than that of any of the parties. The
request must be made before the time set for the appointment of the arbitrator as agreed by the parties or
set by these rules. - :

R-15. Number of Arbitrators
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If the arbitration agreement does not specify the number of arbitrators, the dispute shall be heard and
determined by one arbitrator, unless the AAA, in its discretion, directs that three arbitrators be
appointed. A party may request three arbitrators in the demand or answer, which request the AAA will
consider in exercising its discretion regarding the number of arbitrators appointed to the dispute.

R-16. Disclosure

(a) Any person appointed or to be appointed as an arbitrator shall disclose to the AAA any circumstance
likely to give rise to justifiable doubt as to the arbitrator's impartiality or independence, including any

bias or any financial or personal interest in the result of the arbitration or any past or present relationship
with the parties or their representatives. Such obligation shall remain in effect throughout the arbitration.

(b) Upon receipt of such information from the arbitrator or another source, the AAA shall communicate
the information to the paities and, if it deems it appropriate to do so, to the arbitrator and others.

(c) In order to encourage disclosure by arbitrators, disclosure of information pursuant to this Section R-
16 is not to be construed as an indication that the arbitrator considers that the disclosed circumstance is
likely to affect impartiality or independence.

R-17. Disqualification of Arbitrator

(a) Any arbitrator shall be impartial and independent and shall perform his or her duties with diligence
and in good faith, and shall be subject to disqualification for

(i) partiality or lack of independence,
(ii) inability or refusal to perform his or her duties with diligence and in good faith, and

(iii) any grounds for disqualification provided by applicable law. The parties may agree in writing,
however, that arbitrators directly appointed by a party pursuant to Section R-12 shall be nonneutral, in
which case such arbitrators need not be impartial or independent and shall not be subject to
disqualification for partiality or lack of independence.

(b) Upon objection of a party to the continued service of an arbitrator, or on its own initiative, the AAA
shall determine whether the arbitrator should be disqualified under the grounds set out above, and shall
inform the parties of its decision, which decision shall be conclusive.

R-18. Communication with Arbitrator

(a) No party and no one acting on behalf of any party shall communicate ex parte with an arbitrator or a
candidate for arbitrator concerning the arbitration, except that a party, or someone acting on behalf of a
party, may communicate €x parte with a candidate for direct appointment pursuant to Section R-12 in
order to advise the candidate of the general nature of the controversy and of the anticipated proceedings
and to discuss the candidate's qualifications, availability, or independence in relation to the parties or to
discuss the suitability of candidates for selection as a third arbitrator where the parties or party-
designated arbitrators are to participate in that selection.

(b) Section R-18(a) does not apply to arbitrators directly appbinted by the parties who, pursuant to
Section R-17(a), the parties have agreed in writing are non-neutral. Where the parties have so agreed
under Section R-17(a), the AAA shall as an administrative practice suggest to the parties that they agree
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further that Section R-1 8(a) should nonetheless apply prospectively.

" R-19. Vacancies

(a) If for any reason an arbitrator is unable to perform the duties of the office, the AAA may, on proof
satisfactory to it, declare the office vacant. Vacancies shall be filled in accordance with the applicable
provisions of these rules.

(b) In the event of a vacancy in a panel of neutral arbitrators after the hearings have commenced, the
remaining arbitrator or arbitrators may continue with the hearing and determination of the controversy,

unless the parties agree otherwise.

(c) In the event of the appointment of a substitute arbitrator, the panel of arbitrators shall determine in its
sole discretion whether it is necessary to repeat all or part of any prior hearings. .

R-20. Preliminary Hearing

(a) At the request of any party or at the discretion of the arbitrator or the AAA, the arbitrator may
schedule as soon as practicable a preliminary hearing with the parties and/or their representatives. The
preliminary hearing may be conducted by telephone at the arbitrator's discretion.

(b) During the preliminary hearing, the parties and the arbitrator should discuss the future conduct of the
case, including clarification of the issues and claims, a schedule for the hearings and any other
preliminary matters.

R-21. Exchange of Information

(a) At the request.of any party or at the discretion of the arbitrator, consistent with the expedited nature
of arbitration, the arbitrator may direct

i) the production of documents and other information, and
ii) the identification of any witnesses to be called.

(b) At least five business days prior to the hearing, the parties shall exchange copies of all exhibits they
intend to submit at the hearing.

(c) The arbitrator is authorized to resolve any disputes concerning the exchange of information.

R-22. Date, Time, and Place of Hearing

The arbitrator shall set the date, time, and place for each hearing. The parties shall respond to requests
for hearing dates in a timely manner, be cooperative in scheduling the earliest practicable date, and
adhere to the established hearing schedule. The AAA shall send a notice of hearing to the parties at least
10 days in advance of the hearing date, unless otherwise agreed by the parties.

R-23. Attendance at Hearings ,

The arbitrator and the AAA shall maintain the privacy of the hearings unless the law provides to the
contrary. Any person having a direct interest in the arbitration is entitled to attend hearings. The
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arbitrator shall otherwise have the power to require the exclusion of any witness, other than a party or
other essential person, during the testimony of any other witness. It shall be discretionary with the
arbitrator to determine the propriety of the attendance of any other person other than a party and ifs
representatives.

R-24. Representation

Any party may be represented by counsel or other authorized representative. A party intending to be so
represented shall notify the other party and the AAA of the name and address of the representative at
least three days prior to the date set for the hearing at which that person is first to appear. When such a
representative initiates an arbitration or responds for a party, notice is deemed to have been given.

R-25. Oaths

Before proceeding with the first hearing, each arbitrator may take an oath of office and, if required by
law, shall do so. The arbitrator may require witnesses to testify under oath administered by any duly
qualified person and, if it is required by law or requested by any party, shall do so.

R-26. Stenographic Record

Any party desiring a stenographic record shall make arrangements directly with a stenographer and shall
notify the other parties of these arrangements at least three days in advance of the hearing. The
requesting party or parties shall pay the cost of the record. If the transcript is agreed by the parties, or
determined by the arbitrator to be the official record of the proceeding, it must be provided to the
arbitrator and made available to the other parties for inspection, at a date, time, and place determined by
the arbitrator.

R-27. Interpreters

Any party wishing an interpreter shall make all arrangements directly with the interpreter and shall
assume the costs of the service. '

R-28. Postponements

The arbitrator may postpone any hearing upon agreement of the parties, upon request of a party for good
cause shown, or upon the arbitrator's own initiative.

R-29. Arbitration in the Absence of a Party or Representative

Unless the law provides to the contrary, the arbitration may proceed in the absence of any party or
representative who, after due notice, fails to be present or fails to obtain a postponement. An award shall
not be made solely on the default of a party. The arbitrator shall require the party who is present to
submit such evidence as the arbitrator may require for the making of an award.

R-30. Conduct of Proceedings

(a) The claimant shall present evidence to support its claim. The respondent shall then present evidence
to support its defense. Witnesses for each party shall also submit to questions from the arbitrator and the
adverse party. The arbitrator has the discretion to vary this procedure, provided that the parties are

treated with equality and that each party has the right to be heard and is given a fair opportunity to
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present its case.

(b) The arbitrator, exercising his or her discretion, shall conduct the proceedings with a view to
expediting the resolution of the dispute and may direct the order of proof, bifurcate proceedings and -
direct the parties to focus their presentations on issues the decision of which could dispose of all or part
of the case.

(c) The parties may agree to waive oral hearings in any case.

R-31. Evidence

(a) The parties may offer such evidence as is relevant and material to the dispute and shall produce such
evidence as the arbitrator may deem necessary 1o an understanding and determination of the dispute.
Conformity to legal rules of evidence shall not be necessary. All evidence shall be taken in the presence
of all of the arbitrators and all of the parties, except where any of the parties is absent, in default or has
waived the right to be present.

(b) The arbitrator shall determine the admissibility, relevance, and materiality of the evidence offered
and may exclude evidence deemed by the arbitrator to be cumulative of irrelevant.

(c) The arbitrator shall take into account applicable principles of ’legal privilege, such as those involving

the confidentiality of communications between a lawyer and client.

(d) An arbitrator or other person authorized by law to subpoena witnesses or documents may do so upon
the request of any party or independently. :

R-32. Evidence by Afﬁdavit and Post-hearing Filing of Documents or Other Evidence

(a) The arbitrator may receive and consider the evidence of witnesses by declaration or affidavit, but

shall give it only such weight as the arbitrator deems it entitled to after consideration of any objection
made to its admission.

(b) If the parties agree Or the arbitrator directs that documents or other evidence be submitted to the
arbitrator after the hearing, the documents or other evidence shall be filed with the AAA for
transmission to the arbitrator. All parties shall be afforded an opportunity to examine and respond to
such documents or other evidence.

R-33. Inspection or Investigation

An arbitrator finding it necessary to make an inspection or investigation in connection with the
arbitration shall direct the AAA 1o so advise the parties. The arbitrator shall set the date and time and the
AAA shall notify the parties. Any party who so desires may be present at such an inspection or

investigation. In the event that one or all parties are not present at the inspection or investigation, the
arbitrator shall make an oral or written report to the parties and afford them an opportunity to comment.

R-34. Interim Measures**

(a) The arbitrator may take whatever interim measures he or she deems necessary, including injunctive

relief and measures for the protection or conservation of property and disposition of perishable goods.
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(b) Such interim measures may take the form of an interim award, and the arbitrator may require
security for the costs of such measures. '

(c) A request for interim measures addressed by a party to a judicial authority shall not be deemed
incompatible with the agreement to arbitrate or a waiver of the right to arbitrate.

** The Optional Rules may be found below.
R-35. Closing of Hearing

The arbitrator shall specifically inquire of all parties whether they have any further proofs to offer or
witnesses to be heard. Upon receiving negative replies or if satisfied that the record is complete, the
arbitrator shall declare the hearing closed. If briefs are to be filed, the hearing shall b e declared closed
as of the final date set by the arbitrator for the receipt of briefs. If documents are to be filed as provided
in Section R-32 and the date set for their receipt is later than that set for the receipt of briefs, the later
date shall be the closing date of the hearing. The time limit within which the arbitrator is required to
make the award shall commence, in the absence of other agreements by the parties, upon the closing of
the hearing.

R-36. Reopening of Hearing

The hearing may be reopened on the arbitrator's initiative, or upon application of a party, at any time
before the award is made. If reopening the hearing would prevent the making of the award within the
specific time agreed on by the parties in the contract(s) out of which the controversy has arisen, the
matter may not be reopened unless the parties agree on an extension of time. When no specific date is
fixed in the contract, the arbitrator may reopen the hearing and shall have 30 days from the closing of
the reopened hearing within which to make an award.

R-37. Waiver of Rules

Any party who proceeds with the arbitration after knowledge that any provision or requirement of these
rules has not been complied with and who fails to state an objection in writing shall be deemed to have
~ waived the right to object.

R-38. Extensions of Time

The parties may modify any period of time by mutual agreement. The AAA or the arbitrator may for
good cause extend any period of time established by these rules, except the time for making the award.
The AAA shall notify the parties of any extension.

R-39. Serving of Notice

(a) Any papers, notices, or process necessary or proper for the initiation or continuation of an arbitration
under these rules, for any court action in connection therewith, or for the entry of judgment on any
award made under these rules may be served on a party by mail addressed to the party, or its
representative at the last known address or by personal service, in or outside the state where the
arbitration is to be held, provided that reasonable opportunity to be heard with regard to the dispute is or
has been granted to the party.

(b) The AAA, the arbitrator and the parties may also use overnight delivery or electronic facsimile
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transmission (fax), to give the notices required by these rules. Where all parties and the arbitrator agree,
notices may be transmitted by electronic mail (E-mail), or other methods of communication.

(c) Unless otherwise instructed by the AAA or by the arbitrator, any documents submitted by any party
to the AAA or to the arbitrator shall simultaneously be provided to the other party or parties to the
arbitration.

R-40. Majority Decision

When the panel consists of more than one arbitrator, unless required by law or by the arbitration
agreement, a majority of the arbitrators must make all decisions.

R-41. Time of Award

The award shall be made promptly by the arbitrator and, unless otherwise agreed By the parties or
specified by law, no later than 30 days from the date of closing the hearing, or, if oral hearings have
been waived, from the date of the AAA's transmittal of the final statements and proofs to the arbitrator.

R-42. Form of Award

(a) Any award shall be in writing and signed by a majority of the arbitrators. Tt shall be executed in the
manner required by law.

(b) The arbitrator need not render a reasoned award unless the parties request such an award in writing
prior to appointment of the arbitrator or unless the arbitrator determines that a reasoned award is
appropriate. '

R-43. Scope of Award

(a) The arbitrator may grant any remedy or relief that the arbitrator deems just and equitable and within
the scope of the agreement of the parties, including, but not limited to, specific performance ofa
contract. :

(b) In addition to a final award, the arbitrator may make other decisions, including interim, interlocutory,
or partial rulings, orders, and awards. In any interim, interlocutory, or partial award, the arbitrator may
assess and apportion the fees, expenses, and compensation related to such award as the arbitrator
determines is appropriate.

(c) In the final award, the arbitrator shall assess the fees, expenses, and compensation provided in
Sections R-49, R-50, and R-51. The arbitrator may apportion such fees, expenses, and compensation
among the parties in such amounts as the arbitrator determines is appropriate.

(d) The award of the arbitrator(s) may include:

(i) interest at such rate and from such date as the arbitrator(s) may deem appropriate; and

(ii) an award of attorneys' fees if all parties have requested such an award or it is authorized by law or
their arbitration agreement. ‘

R-44. Award upon Settlement
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If the parties settle their dispute during the course of the arbitration and if the parties so request, the
arbitrator may set forth the terms of the settlement in a "consent award." A consent award must include

an allocation of arbitration costs, including administrative fees and expenses as well as arbitrator fees
and expenses.

R-45. Delivery of Award to Parties

Parties shall accept as notice and delivery of the award the placing of the award or a true copy thereof in

the mail addressed to the parties or their representatives at the last known addresses, personal or
electronic service of the award, or the filing of the award in any other manner that is permitted by law.

R-46. Modification of Award

Within 20 days after the transmittal of an award, any party, upon notice to the other parties, may request
the arbitrator, through the AAA, t0 correct any clerical, typographical, or computational errors in the
award. The arbitrator is not empowered to redetermine the merits of any claim already decided. The
other parties shall be given 10 days to respond to the request. The arbitrator shall dispose of the request
within 20 days after transmittal by the AAA to the arbitrator of the request and any response thereto.

R-47. Release of Documents for Judicial Proceedings

The AAA shall, upon the written request of a party, furnish to the party, at the party's expense, certified
copies of any papers in the AAA's possession that may be required in judicial proceedings relating to the
arbitration. -

R-48. Applications to Court and Exclusion of Liability

() No judicial proceeding by a party relating to the subject matter of the arbitration shail be deemed a
waiver of the party's right to arbitrate.

(b) Neither the AAA nor any arbitrator in a proceeding under these rules is a necessary or proper party
in judicial proceedings relating to the arbitration.

(c) Parties to an arbitration under these rules shall be deemed to have consented that judgment upon the
arbitration award may be entered in any federal or state court having jurisdiction thereof.

(d) Parties to an arbitration under these rules shall be deemed to have consented that neither the AAA
nor any arbitrator shall be liable to any party in any action for damages or injunctive relief for any act or
omission in connection with any arbitration under these rules.

R-49. Administrative Fees

As a not-for-profit organization, the AAA shall prescribe an initial filing fee and a case service fee to
compensate it for the cost of providing administrative services. The fees in effect when the fee or charge
is incurred shall be applicable. The filing fee shall be advanced by the party or parties making a claim or
counterclaim, subject to final apportionment by the arbitrator in the award. The AAA may, in the event
of extreme hardship on the part of any party, defer or reduce the administrative fees.

R-50. Expenses
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The expenses of witnesses for either side shall be paid by the party producing such witnesses. All other
expenses of the arbitration, including required travel and other expenses of the arbitrator, AAA

representatives, and any witness and the cost of any proof produced at the direct request of the arbitrator,

shall be borne equally by the parties, unless they agree otherwise or unless the arbitrator in the award
assesses such expenses or any part thereof against any specified party or parties.

R-51. Neutral Arbitrator's Compensation
(a) Arbitrators shall be compensated at a rate consistent with the arbitrator's stated rate of compensation.

(b) If there is disagreement concerning the terms of compensation, an appropriate rate shall be
established with the arbitrator by the AAA and confirmed to the parties.

(¢) Any arrangement for the compensation of a neutral arbitrator shall be made through the AAA and
not directly between the parties and the arbitrator.

R-52. Deposits

The AAA may require the parties to deposit in advance of any hearings such sums of money as it deems
necessary to cover the expense of the arbitration, including the arbitrator's fee, if any, and shall render an
accounting to the parties and return any unexpended balance at the conclusion of the case.

R-53. Interpretation and Application of Rules

The arbitrator shall interpret and apply these rules insofar as they relate to the arbitrator's powers and
duties. When there is more than one arbitrator and a difference arises among them concerning the
meaning or application of these rules, it shall be decided by a majority vote. If that is not possible, either
an arbitrator or a party may refer the question to the AAA for final decision. All other rules shall be
interpreted and applied by the AAA.

R-54. Suspension for Nonpayment

If arbitrator compensation or administrative charges have not been paid in full, the AAA may so inform
the parties in order that one of them may advance the required payment. If such payments are not made,
the arbitrator may order the suspension or termination of the proceedings. If no arbitrator has yet been
appointed, the AAA may suspend the proceedings.

EXPEDITED PROCEDURES

E-1. Limitation on Extensions

Except in extraordinary circumstances, the AAA or the arbitrator may grant a party no more than one

seven-day extension of time to respond to the demand for arbitration or counterclaim as provided in
Section R-4.

E-2. Changes of Claim or Counterclaim
A claim or counterclaim may be increased in amount, or a new or different claim or counterclaim added,

upon the agreement of the other party, or the consent of the arbitrator. After the arbitrator is appointed,
however, no new or different claim or counterclaim may be submitted except with the arbitrator's
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consent. If an increased claim or counterclaim exceeds $75,000, the case will be administered under the
regular procedures unless all parties and the arbitrator agree that the case may continue to be processed
under the Expedited Procedures. '

E-3. Serving of Notices

In addition to notice provided by Section R-39(b), the parties shall also accept notice by telephone.
Telephonic notices by the AAA shall subsequently be confirmed in writing to the parties. Should there
be a failure to confirm in writing any such oral notice, the proceeding shall nevertheless be valid if
notice has, in fact, been given by telephone.

E-4. Appointient and Qualifications of Arbitrator

(a) The AAA shall simultaneously submit to each party an identical list of five proposed arbitrators
drawn from its National Roster from which one arbitrator shall be appointed.

(b) The parties are encouraged to agree to an arbitrator from this list and to advise the AAA of their
agreement. If the parties are unable to agree upon an arbitrator, each party may strike two names from
the list and return it to the AAA within seven days from the date of the AAA's mailing to the parties. If
for any reason the appointment of an arbitrator cannot be made from the list, the AAA may make the
appointment from other members of the panel without the submission of additional lists.

(c) The parties will be given notice by the AAA of the appointment of the arbitrator, who shall be
subject to disqualification for the reasons specified in Section R-17. The parties shall notify the AAA
within seven days of any objection to the arbitrator appointed. Any such objection shall be for cause and
shall be confirmed in writing to the AAA with a copy to the other party or parties.

E-5. Exchange of Exhibits

At least two business days prior to the hearing, the parties shall exchange copies of all exhibits they
intend to submit at the hearing. The arbitrator shall resolve disputes concerning the exchange of exhibits.

E-6. Proceedings on Documents

Where no party's claim exceeds $10,000, exclusive of interest and arbitration costs, and other cases in
which the parties agree, the dispute shall be resolved by submission of documents, unless any party

requests an oral hearing, or the arbitrator determines that an oral hearing is necessary. The arbitrator
shall establish a fair and equitable procedure for the submission of documents.

E-7. Date, Time, and Place of Hearing

In cases in which a hearing is to be held, the arbitrator shall set the date, time, and place of the hearing,
to be scheduled to take place within 30 days of confirmation of the arbitrator's appointment. The AAA
will notify the parties in advance of the hearing date.

E-8. The Hearing

(a) Generally, the hearing shall not exceed one day. Each pafty shall have equal opportunity to submit its

proofs and complete its case. The arbitrator shall determine the order of the hearing, and may require
further submission of documents within two days after the hearing. For good cause shown, the arbitrator
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may schedule additional hearings within seven business days after the initial day of hearings.

(b) Generally, there will be no stenographic record. Any party desiring a stenographic record may
arrange for one pursuant to the provisions of Section R-26.

E-9. Time of Award

Unless otherwise agreed by the parties, the award shall be rendered not later than 14 days from the date
of the closing of the hearing or, if oral hearings have been waived, from the date of the AAA's
transmittal of the final statements and proofs to the arbitrator.

E-10. Arbitrator's Compensation

Arbitrators will receive compensation at a rate to be suggested by the AAA regional office. -
PROCEDURES FOR LARGE, COMPLEX COMMERCIAL DISPUTES

L-1. Administrative Conference

Prior to the dissemination of a list of potential arbitrators, the AAA shall, unless the parties agree
otherwise, conduct an administrative conference with the parties and/or their attorneys or other
representatives by conference call. The conference will take place within 14 days after the
commencement of the arbitration. In the event the parties are unable to agree on a mutually acceptable
time for the conference, the AAA may contact the parties individually to discuss the issues contemplated
herein. Such administrative conference shall be conducted for the following purposes and for such
additional purposes as the parties or the AAA may deem appropriate:

(a) to obtain additional information about the nature and magnitude of the dispute and the anticipated
length of hearing and scheduling;

()to discuss the views of the parties about the technical and other qualifications of the arbitrators;
(c) to obtain conflicts statements from the parties; and

(d) to consider, with the parties, whether mediation or other non-adjudicative methods of dispute
resolution might be appropriate.

L-2. Arbitrators

(a) Large, Complex Commercial Cases shall be heard and determined by either one or three arbitrators,
as may be agreed upon by the parties. If the parties are unable to agree upon the number of arbitrators
and a claim or counterclaim involves at least $1,000,000, then three arbitrator(s) shall hear and
determine the case. If the parties are unable to agree on the number of arbitrators and each claim and
counterclaim is less than $1,000,000, then one arbitrator shall hear and determine the case.

(b) The AAA shall appoint arbitrator(s) as agreed by the parties. If they are unable to agree on a method
of appointment, the AAA shall appoint arbitrators from the Large, Complex Commercial Case Panel, in
the manner provided in the Regular Commercial Arbitration Rules. Absent agreement of the parties, the
arbitrator(s) shall not have served as the mediator in the mediation phase of the instant proceeding.
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L3 Pfeliminary Hearing

As promptly as practicable after the selection of the arbitrator(s), a preliminary hearing shall be held
among the parties and/or their attorneys or other representatives and the arbitrator(s). Unless the parties
agree otherwise, the preliminary hearing will be conducted by telephone conference call rather than in
person. At the preliminary hearing the matters to be considered shall include, without limitation:

(a) service of a detailed statement of claims, damages and defenses, a statement of the issues asserted by
~ each party and positions with respect thereto, and any legal authorities the parties may wish to bring to
the attention of the arbitrator(s);

(b) stipulations to uncontested facts;

(c) the extent to which discovery shall be conducted;

(d) exchange and premarking of those documents which each party believes may be offered at the
hearing;

(¢) the identification and availability of witnesses, including experts, and such matters with respect to
witnesses including their biographies and expected testimony as may be appropriate;

(f) whether, and the extent to which, any sworn statements and/or depositions may be introduced;
(g) the extent to which heariﬁgs will proceed on consecutive days;

(h) whether a stenographic or other official record of the proceedings shall be maintained;

(i) the possibility of utilizing mediation or other non-adjudicative methods of dispute resolution; and
(j) the procedure for the issuance of subpoenas.

By agreement of the parties and/or order of the arbitrator(s), the pre-hearing activities and the hearing
procedures that will govern the arbitration will be memorialized in a Scheduling and Procedure Order.

L-4, Management of Proceedings

(a) Arbitrator(s) shall take such steps as they may deem necessary or desirable to avoid delay and to
achieve a just, speedy and cost-effective resolution of Large, Complex Commercial Cases.

(b) Parties shall cooperate in the exchange of documents, exhibits and information within such party's
control if the arbitrator(s) consider such production to be consistent with the goal of achieving a just,
speedy and cost-effective resolution of a Large, Complex Commercial Case.

(c) The parties may conduct such discovery as may be agreed to by all the parties provided, however,
that the arbitrator(s) may place such limitations on the conduct of such discovery as the arbitrator(s)
shall deem appropriate. If the parties cannot agree on production of documents and other information,
the arbitrator(s), consistent with the expedited nature of arbitration, may establish the extent of the
discovery.

(d) At the discretion of the arbitrator(s), upon good cause shown and consistent with the expedited
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nature of arbitration, the arbitrator(s) may order depositions of, or the propounding of interrogatories to,
such persons who may possess information determined by the arbitrator(s) to be necessary to
determination of the matter.

(e) The parties shall exchange copies of all exhibits they intend to submit at the hearing 10 business days
prior to the hearing unless the arbitrator(s) determine otherwise.

(f) The exchange of information pursuant to this rule, as agreed by the parties and/or directed by the
arbitrator(s), shall be included within the Scheduling and Procedure Order.

(g) The arbitrator is authorized to resolve any disputes concerning the exchange of information.

(h) Generally hearings will be scheduled on consecutive days or in blocks of consecutive days in order
to maximize efficiency and minimize costs.

OPTIONAL RULES FOR EMERGENCY MEASURES OF PROTECTION
O-1. Applicability

Where parties by special agreement or in their arbitration clause have adopted these rules for emergency
measures of protection, a party in need of emergency relief prior to the constitution of the panel shall
notify the AAA and all other parties in writing of the nature of the relief sought and the reasons why
such relief is required on an emergency basis. The application shall also set forth the reasons why the
party is entitled to such relief. Such notice may be given by facsimile transmission, or other reliable
means, but must include a statement certifying that all other parties have been notified or an explanation
of the steps taken in good faith to notify other parties.

O-2. Appointment of Emergency Arbitrator

Within one business day of receipt of notice as provided in Section O-1, the AAA shall appoint a single
emergency arbitrator from a special AAA panel of emergency arbitrators designated to rule on
emergency applications. The emergency arbitrator shall immediately disclose any circumstance likely,
-on the basis of the facts disclosed in the application, to affect such arbitrator's impartiality or
independence. Any challenge to the appointment of the emergency arbitrator must be made within one
business day of the communication by the AAA to the parties of the appointment of the emergency
arbitrator and the circumstances disclosed.

O-3. Schedule

The emergency arbitrator shall as soon as possible, but in any event within two business days of
appointment, establish a schedule for consideration of the application for emergency relief. Such
schedule shall provide a reasonable opportunity to all parties to be heard, but may provide for
proceeding by telephone conference or on written submissions as alternatives to a formal hearing.

0O-4. Interim Award

If after consideration the emergency arbitrator is satisfied that the party seeking the emergency relief has
shown that immediate and irreparable loss or damage will result in the absence of emergency relief, and
that such party is entitled to such relief, the emergency arbitrator may enter an interim award granting
the relief and stating the reasons therefore. :
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O-5. Constitution of the Panel

Any application to modify an interim award of emergency relief must be based on changed
circumstances and may be made to the emergency arbitrator until the panel is constituted; thereafter
such a request shall be addressed to the panel. The emergency arbitrator shall have no further power to
act after the panel is constituted unless the parties agree that the emergency arbitrator is named as a
member of the panel.

0-6. Security

Any interim award of emergency relief may be conditioned on provision by the party seeking such relief
of appropriaté security.

O-7. Special Master

A request for interim measures addressed by a party to a judicial authority shall not be deemed
incompatible with the agreement to arbitrate or a waiver of the right to arbitrate. If the AAA is directed
by a judicial authority to nominate a special master to consider and report on an application for
emergency relief, the AAA shall proceed as provided in Section O-1 of this article and the references to
the emergency arbitrator shall be read to mean the special master, except that the special master shall
issue a report rather than an interim award.

0O-8. Costs

The costs associated with applications for emergency relief shall initially be apportioned by the
emergency arbitrator or special master, subject to the power of the panel to determine finally the
apportionment of such costs.

ADMINISTRATIVE FEES

The administrative fees of the AAA are based on the amount of the claim or counterclaim. Arbitrator
compensation is not included in this schedule. Unless the parties agree otherwise, arbitrator
compensation and administrative fees are subject to allocation by the arbitrator in the award.

In an effort to make arbitration costs reasonable for consumers, the AAA has a separate fee schedule for
consumer-related disputes. Please refer to Section C-8 of the Supplementary Procedures for Consumer-
Related Disputes when filing a consumer-related claim.

The AAA applies the Supplementary Procedures for Consumer-Related Disputes to arbitration clauses
in agreements between individual consumers and businesses where the business has a standardized,
systematic application of arbitration clauses with customers and where the terms and conditions of the
purchase of standardized, consumable goods or services are non-negotiable or primarily non-negotiable
in most or all of its terms, conditions, features, or choices. The product or service must be for personal
or household use. The AAA will have the discretion to apply or not to apply the Supplementary
Procedures and the parties will be able to bring any disputes concerning the application or non-
application to the attention of the arbitrator. Consumers are not prohibited from seeking relief in a small
claims court for disputes or claims within the scope of its jurisdiction, even in consumer arbitration
cases filed by the business. )

Fees
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An initial filing fee is payable in full by a filing party when a claim, counterclaim or additional claim is
filed. A case service fee will be incurred for all cases that proceed to their first hearing. This fee will be
payable in advance at the time that the first hearing is scheduled. This fee will be refunded at the

conclusion of the case if no hearings have occurred. However, if the Association is not notified at least

24 hours before the time of the scheduled hearing, the case service fee will remain due and will not be
refunded.

These fees will be billed in accordance with the following schedule:

Amount of Claim Initial Filing Fee Case Service Fee
Above $0 to $10,000 $750 $200
Above $10,000 to $75,000 $950 $300
Above $75,000 to $150,000 $1,800 $750
Above $150,000 to $300,000 $2,750 - $1,250
Above $300,000 to $500,000 $4,250 $1,750
Above $500,000 to $1,000,000 $6,000 $2,500
Above $1,000,000 to $5,000,000 $8,000 $3,250
Above $5,000,000 to $10,000,000 $10,000 -~ $4,000
Above $10,000,000 * *
Nonmonetary Claims** $3,250 $1,250

Fee Schedule for Claims in Excess of $10 Million .

The following is the fee schedule for use in disputes involving claims in excess of $10 million. If you
have any questions, please consult your local AAA office or case management center.

Claim Size Fee Case Service Fee

1$10 million and above Base fee of $ 12,500 $6,000
plus .01% of the amount of
claim above $ 10 million.

Filing fees capped at $65,000

** This fee is applicable only when a claim or counterclaim is not for a monetary amount. Where a
monetary claim amount is not known, parties will be required to state a range of claims or be subject to
the highest possible filing fee.

Fees are subject to increase if the amount of a claim or counterclaim is modified after the initial filing
date. Fees are subject to decrease if the amount of a claim or counterclaim is modified before the first
hearing. '

The minimum fees for any case having three or more arbitrators are $2,750 for the filing fee, plus a
$1,250 case service fee. Expedited Procedures are applied in any case where no disclosed claim or
counterclaim exceeds $75,000, exclusive of interest and arbitration costs.

Parties on cases held in abeyance for one year by agreement, will be assessed an annual abeyance fee of
$300. If a party refuses to pay the assessed fee, the other party or parties may pay the entire fee on
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behalf of all parties, otherwise the matter will be closed.
~ Refund Schedule

The AAA offers a refund schedule on filing fees. For cases with claims up to $75,000, a minimum filing
fee of $300 will not be refunded. For all other cases, a minimum fee of $500 will not be refunded.
Subject to the minimum fee requirements, refunds will be calculated as follows:

® 100% of the filing fee, above the minimum fee, will be refunded if the case is settled or withdrawn within five calendar days of filing.
® 50% of the filing fee will be refunded if the case is settled or withdrawn between six and 30 calendar days of filing.
® 25% of the filing fee will be refunded if the case is settled or withdrawn between 31 and 60 calendar days of filing.

No refund will be made once an arbitrator has been appointed (this includes one arbitrator on a three-
arbitrator panel). No refunds will be granted on awarded cases.

Note: the date of receipt of the demand for arbitration with the AAA will be used to éalculate refunds of
filing fees for both claims and counterclaims.

Hearing Room Rental

The fees described above do not cover the rental of hearing roonis, which are available on a rental basis.
Check with the AAA for availability and rates.

© 2007 American Arbitration Association, Inc. All rights reserved. These Rules are the copyrighted
property of the American Arbitration Association (AAA) and are intended to be used in conjunction
with the AAA's administrative services. Any unauthorized use or modification of these Rules may
violate copyright laws and other applicable laws. Please contact 800.778.7879 or websitemail@adr.org
for additional information.

AAA235

AAA MISSION & PRINCIPLES

PRIVACY POLICY

TERMS OF USE ‘

TECHNICAL RECOMMENDATIONS

©2007 AMERICAN ARBITRATION ASSOCIATION. ALL RIGHTS RESERVED




IN THE CIRCUIT COURT OF LAFAYETTE COUNTY

JONES, FUNDERBURG, SESSUMS,
PETERSON & LEE, LLC PLAINTIFF

VS. CIVIL ACTION NO. L07-135

RICHARD SCRUGGS, Individually;

DON BARRETT, Individually; SCRUGGS

LAW FIRM, P.A.; BARRETT LAW

OFFICE, P.A.; NUTT & MCcALISTER, PLLC;

and LOVELACE LAW FIRM, P.A. , DEFENDANTS

AFFIDAVIT OF JOHN W. BARRETT

STATE OF MISSISSIPPI
COUNTY OF HOLMES

BEFORE ME, the undersigned authority, personally appeared John W. Barrett, who being
by me first duly sworn, deposes and says on oath as follows:

1. My name is John W. (Don) Barrett. I am over the age of twenty-one years, am
competent to make this affidavit, and have personal knowledge of the matters set forth herein.

2. My firm, Barrett Law Office, P.A. (hereinafter "the Barrett Firm"), is a party to
the "In re: Katrina Litigation Joint Venture Agreement" (hereinafter "Joint Venture Agreement")
which is attached hereto as Exhibit " A" The other parties to the Joint Venture Agreement wWere
the Scruggs Law Firm, P.A. (hereinafter "the Scruggs Firm"); Nutt & McAlister, P.L.L.C.
(hereinafter "the Nutt Firm"); Jones, Funderburg, Sessums & Peterson, P.L.L.C. (hereinafter "the
Jones Firm"); and Lovelace Law Firm, P.A. (hereinafter "the Lovelace Firm"). Paul Benton is
named in the Joint Venture Agreement, but he never signed the Agreement and was not a member

of the venture.
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3. The venture that is the subject of the Joint Venture Agreement was known as the
"Scruggs Katrina Group" and was formed for the purpose of bringing a number of lawsuits on
behalf of individuals and businesses who were wrongfully denied insurance coverage for property
damage arising out of Hurricane Katrina. A number of individuals and businesses retained the
Scruggs Katrina Group to represent them, and lawsuits were filed by the Group beginning in late
2005. |

4. The Complaint filed by the Jones Firm in this civil action cbﬁcerns, among other
things, the settlement of approximately 640 cases against State Farm Insurance Company. The
State Farm settlement was reached in principle in November 2006, and settlement monies were
received beginning in February 2007.

5. The Joint Venture Agreement, on page 3, provides that the agreement by 4 of the
5 venturers is required to distribute attorneys' fees, and also provides that the Nutt Firm would
receive 35% 6f the fees, and provides that the remaining 65% of the net fees will be divided
among the remaining venturers, "taking into consideration all factors, including Rule 1.5 of the
Model Rules of Professional Conduct, and contribution to the success of the litigation."

6. After the State Farm settlement was reached, the members of the Scruggs Katrina
Group had a number of discussions about how the attorneys' fees from the settlement should be
allocated among the members. At a meeting of all the members of the Joint Venture on March 2,
2007, four of the five members (the Barrett, Scruggs, Nutt, and Lovelace firms) voted to distribute
attorneys' fees as follows: Scruggs Firm -- 31%; Nutt Firm -~ 31%; Barrett Firm -- 27%;

Lovelace Firm -- 8%; and Jones Firm -- 3%.



7. The Joint Venture Agreement provides, on page 3, that "[a]ny dispute arising under
or relating to the terms of this Agreement shall be resolved by mandatory binding arbitration,
conducted in accordance with the guidelines of the American Arbitration Association. The site of
the arbitration shall be Oxford, MS." (italics in original) At various times prior to the March 2 fee
distfibut{on vote, Mr. Jones stated that he wanted the fee allocation to be arbitrated, but I
personally did not believe the fee issue was "ripe" for arbitration when Mr. Jones made his so-
called "demand" for arbitration; the members of the Group were engaged iﬁ ongoing discussions
about the fees and there had not yet been a final decision and vote on the fees. The Joint Venture
Agreement specifies that the agreement of 4 of the 5 ventur?rs is required to distribute attorneys'
fees, so I believed the Group should exercise its decision-making authority and attempt to
determine the fee allocation based on the agreement of 4 of the 5 members as provided in the J oint
Venture Agreement. It certainly has never been my intention to waive my rights to arbitration
under the J oinf Venture Agreement, and I have not waived those rights. In addition, regardless of
my personal views, the Jones Firm was always free to file the necessary paperwork and initiate
arbitration in accordance with the guidelines of the American Arbitration Association ("AAA"),
but the Jones Firm never did this (and did not need my consent to do so). If the Jones Firm had
initiated arbitration, I most assuredly would have responded and particip‘ated in the arbitration.

8. The Barrett, Scruggs, Nutt, and Lovelace firms also voted on March 2, 2007, to
remove the Jones Firm from the Scruggs Katrina Group.under the "Removal" provisions of the
Joint Venture Agreement (on page 2). The Jones Firm never demanded arbitration of this issue

to my knowledge.



FURTHER, AFFIANT SAYETH NOT.

Executed thlS\_ ’ day oi(%’é , 2007.
bl -

/ JOHN W. BARRETT

t* :
Subscribed and sworn to before me this-2(_ day o /'4/ , 2007, by JOHN W.

BARRETT.
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& American Arbitration As.  .ation

Dispate Resolation Services Worldwide
COMMERCIAL ARBITRATION RULES
DEMAND FOR ARBITRATION

MEDIATION: If you would like the AAA to contact the other parties and attempt to arrange a mediation, please check this box. 7
There is no additional administrative fee for this service.

Name of Respondent Jones, Funderburg, Sessums, Name of Representative (if known)
Peterson & Lee LLC Grady Tollison
Address Name of Firm (if applicable)
P.0O. Box 13960 Tollison Law Firm
Representative's Address
Box 1216 _ ,

City State | Zip Code City State | Zip Code

Jackson MS | 39236-3960 Oxford MS | 38655-1216
Phone No. Fax No. Phone No. Fax No,

(601) 355-5200 (601) 335-5400 (662) 234-7070 (662) 234-7095
Email Address: ‘Email Address:

johnjones@jfsplawfirm.com grady@tollisonlaw.com

The named claimant, a party to an arbitration agreement dated November 8, 2005, which provides for arbitration under the
Commercial Arbitration Rules of the American Arbitration Association, hereby demands arbitration.

THE NATURE OF THE DISPUTE

Please see attached description.

Dollar Amount of Claim $ Respondent claims fees | Other Relief Sought: O Attorneys Fees O Interest
in excess of $1.000.000.00 0 Arbitration Costs O Punitive/ Exemplary [J Other

AMOUNT OF FILING FEE ENCLOSED WITH THIS DEMAND (please refer to the fee schedule in the rules for the appropriate fee) $8 000,00

PLEASE DESCRIBE APPROPRIATE QUALIFICATIONS FOR ARBITRATOR(S) TO BE APPOINTED TO HEAR THIS DISPUTE;
Arbitrators should have knowledge of contract law

Hearing locale_Oxford, MS (check one) O Requested by Claimant X Locale provision included in the contract
Estimated time needed for hearings overall: Type of Business: Claimant _Attorney
hours or 1 days “... .. Respondent__Aftorney

Is this a dispute between a business and a consun'le;':? OYes XNo Does this dispute arise out of an employment relationship? O Yes ¥ No

If this dispute arises out of an employment relationship, what was/is the employee’s annual wage range? Note: This question is required
by California law. OLess than $100,000 O $100,000 - $250,000 0 Over $250,000

You-are hereby notified that copies of our arbitration agreement and this demand are being filed with the American Arbitration
Association's Case Management Center, located in (check one) ¥ Atlanta, GA 0O Dallas, TX 0 East Providence, RI

0O Fresno, CA O International Centre, NY, with a request that it commence admmlstratlon of the arbitration. Under the rules, you
may file an agswermg statement within fifteen days afier notice from the AAA.

Signapyref(nfaf be signsd by representatwe) Date: Name of Representative
r 'b/[ 9/0 7 Larry D. Moffett and Wilton V. Byars. ill
Name of Claimant Name of Firm (if applicable)
See attached list of cidimants Daniel Coker Horton & Bell, P.A.
Address (to be used in connection with this case) Representative’s Address
P.O. Box 1396
City State | Zip Code City State | Zip Code
_ Oxford MS | 38655
Phone No. Fax No. Phone No. Fax No.
(662) 232-8979 (662) 232-8940
Email Address: Email Address:
Imoffett@danielcoker.com; wbyars@danielcoker.com

To begin proceedings, please send two copies of this Demand and the Arbitration Agreement, along with the filing fee as
provided for in the Rules, to the AAA. Send the original Demand to the Respondent.

Please visit our website at wwyw.adr.orp if you would like to file this case online. AAA Customer Service can be reached at 800-778-7879
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DEMAND FOR ARBITRATION

Name of Claimants: Scruggs Law Firm, P.A.
P.O. Box 1136
Oxford, MS 38655
Phone: 662-281-1212
Fax: 662-281-1312
E-Mail Address: sidbackstrom@scruggsfirm.com

Barrett Law Office, P.A.

404 Court Square North

Lexington, MS 39095

Phone: 662-834-2376

Fax: 662-834-2628

E-Mail Address: dbarrett@barrettlawoffice.com

Nutt & McAlister, PLL.C

605 Crescent Blvd., Ste. 200

Ridgeland, MS 39157

Phone: 601-898-7302

Fax: 601-898-7304

E-Mail Address: mcalister@davidnutt.com

Dewitt “Sparky” Lovelace, Esq.
Lovelace Law Firm, P.A.

3674 Emerald Pkwy., Ste. 4202

Destin, FLL 32541

Phone: 850-837-6020

Fax: 850-837-4093

E-Mail Address: dml@lovelacelaw.com

THE NATURE OF THE DISPUTE

The claimants and respondent are parties to a contract titled “In Re: Katrina Litigation Joint
Venture Agreement.” A settlement has been reached in certain lawsuits filed by the members of
the joint venture, and a dispute now exists between the claimants and respondent regarding the
distribution of attorneys’ fees to respondent under the Joint Venture Agreement. The claimants,
constituting 4 of the 5 members of the joint venture, have voted upon the amount of attorneys’ fees
to be distributed to each member of the joint venture. Respondent disagrees with the distribution.
The claimants have voted pursuant to the terms of the Joint Venture Agreement to remove the
respondent from the joint venture. The relief sought by the claimants is for the arbitrator(s) (1)
to confirm that the fee distribution decided by the claimants is conclusive and binding on all
members of the joint venture, including the respondent, and (2) to confirm that the respondent has
been effectively and properly removed as a member of this joint venture and that the respondent
is entitled to no further compensation.
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Ox{ord Square North LARRY D. MOFFETT
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Oxfonl, Mississippi 38655-1396
Telephone: 662-232-8979

Facsimile: 6622328940  SUPPLEMENTAL DEMAND FOR ARBITRATION
VIA E-MAIL (dillowe@adr.org)

Mr. Eric W. Dillow

LCC Case Manager

Central Case Management Center
American Arbitration Association
1355 Noel Road, Suite 1750
Dallas, TX 75240

Re:  Scruggs Katrina Group
Case Number: 69 194 Y 01380 07
Our File Number: 5509-116700

Dear Mr. Dillow:

Claimants in the above-referenced case initiated arbitration and filed their demand for arbitration
with the American Arbitration Association on March 19, 2007. Please be advised that Richard
Scruggs, individually, and Don Barrett, individually, are added as claimants. Further, in addition
to the claims included in the original Demand for Arbitration, claimants are adding the following
claims to our arbitration:

1. Whether the parties’ arbitration agreement is valid, including respondent’s
contention that claimants waived their right to arbitration, voided the arbitration
clause, and canceled the claimants’ right to invoke arbitration.

2. All other claims asserted by respondent, Jones, Funderburg, Sessums, Peterson &
Lee, PLLC, in its First Amended Complaint filed in the Circuit Court of Lafayette
County Mississippi bearing cause number L07-135.

3. Scruggs Law Firm, P.A. is entitled to disgorgement of attorneys’ fees paid to
respondent during respondent’s representation of Scruggs Law Firm, P.A. Scruggs
Law Firm, P.A. claims that respondent breached its fiduciary duties of loyalty,
good faith, care and confidentiality by disclosing and/or threatening to disclose
privileged and confidential information acquired during its representation of
Scruggs Law Firm, P.A. for its own ill-gotten gain, and by using and/or
threatening to use a twisted and false version of such privileged and confidential
information to harass, intimidate, threaten, and pressure SCruggs Law Firm, P.A.
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into paying monies under the Joint Venture Agreement to respondent which
respondent has not earned and does not deserve.

Please contact us so that arrangements can be made to schedule and conduct the Administrative
Conference and to otherwise make plans for the arbitration to proceed forward. Thank you for

your assistance in this regard.

Sincerely,

DA\I\?OKER HORTON & BELL, P.A.
Larry D. Mof;ett ;

LDM:kijt

cc: Grady Tollison, Esq. (via hand-delivery)
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Oxforcl, Mississippi 38655-1396

Teleplwne: 662-232-8979 o .

Facsimile: 662-232-8940 Via Hand Delivery

Ms. Mary Alice Busby, Clerk

Lafayette County Circuit Court

1 Courthouse Square, Suite 101

Oxford, MS 38655

Re:  Jones, Funderburg, Sessums, Peterson & Lee, LLC vs. Scruggs, et al.

Circuit Court of Lafayette County, Mississippi, Cause No. L07-135
Our File Number: 5509-116700

Dear Ms. Busby:

Please find enclosed the original and one copy of the following pleadings in connection with the
above-referenced matter:

1. - Defendants’ Answer, Defenses, and Demand for Arbitration; and

2. Defendants’ Motion to Stay Proceedings and Compel Arbitration.
Please file the original pleadings and provide our runner with a stamped “filed” copy of each to
return to me for my file. Under cover of this correspondence, I am providing all counsel of record
with a copy of the same.
Thank you for your assistance.
Sincerely,
DANIEL COKER HORTON & BELL, P.A.

% Mg

Larry D. Moffett
LDM:kjt
Enclosures

ce: Grady F. Tollison, Jr., Esq. (w/enc)
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